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TOPICAL INDEX 


I. Control and Regulation in General. 


§ 2. WHAT CONSTITUTES INSURANCE. 

2—Benefit certificate, providing for payment from proceeds of assessment or reserve fund, 
insurance contract, though sum payable is uncertain. Grant v. North America Ben. i 
poration of Springfield, Ill. (Mo.) 

2—‘Burial insurance’? is contract whereby obligor undertakes to furnish obligee at death 
with burial reasonably worth fixed sum. Sisson v. Prata Undertaking Co. (R. I.) . 66 

§ 3. POWER TO CONTROL AND REGULATE 

3—Insurance business is affected with public interest and subject to eee regulation. 
Itasca Paper Co. v. Niagara Fire Ins. Co. (Minn.) 

3—Statute authorizing insurance commissioner and insurance companies to write terms of 
-_ is unconstitutional. Swinney v. Connecticut Fire Ins. Co. of Hartford, ae 
(Mo.) + 

3—Insurance business is pasees subject for state regulation as directly affecting public interest. 
Herbring v. Lee. (Ore.) 

3—Fire insurance business is subject to reasonable state regulation. State ex. rel. Aetna Ins. 
Co. et al. v. Fowler. (Wisc.) preckiae. We 


§ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 

4—Statute making it unlawful for one to act as insurance solicitor without license must be 
(Mich) to protect policy holders. Coverdill v. Northern Ins. Co. of New York. 

ich. 

4—Law giving insured and insurer right to appraisal held constitutional. 
v. Niagara Fire Ins. Co. (Minn.) 

4—Statute requiring that assessment companies’ policies specify exact sum to be paid te 
to both foreign and domestic companies. Grant v. North America Ben. Corporation of 
Springfield, Ill. (Mo.) .. 

4—Statute prescribing classes of insurance which companies may be formed to transact held 
to act prospectively only; statute prescribing classes of insurance which companies may 
be formed to transact held not to limit classes of insurance which previously existing 
lawfully organized company was authorized to write. State ex rel Spillman v. Feder- 
ated Merchants Mut. Ins. Co. (Neb.) 680 

4—Statute requiring foreign insurance companies to pay annual ‘license fee for each additional 
agent held not invalid as grant of special privilege or immunity, abriding privileges or im- 
munities of citizens or denying equal protection of laws. Herbring v. Lee. (Ore.) ....1053 

§ 12. REGULATION OF AGENTS AND BROKERS. 

12—Statute requiring license for insurance agent does not require that requisition designate 
capacity in which agent is to act. Hawes v. American Central Ins. Co. of St. eet 


(Mo.) 

$ 12%. RECIPROCAL OR INTERINSURANCE EXCHANGES. 

12%4—Foreign corporation reciprocal insurance association as attorney in fact need not qualify 
under act before certificate of authority may be issued association. Foreign corporation 
acting as attorney in fact for reciprocal insurance association is excluded from operation 
of act being engaged in insurance business. Certificate of authority from commissioner to 
reciprocal association authorizing it to do business is license to its attorney to represent it. 
Lansing B. Warner v. Livingston. (Mich.) 
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§ 15. FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 

§ 16. WHAT CONSTITUTES “DOING BUSINESS.” 

16—Foreign corporation issuing contracts providing that on payment of sum or in event of 
death before payment party paying should be entitled to funeral held engaged in “insur- 
ance business’ Sisson v. Prata Undertaking Co. (R. I. 
18. - SUBJECTION TO SPECIAL REQUIREMENTS. 

18—State’s power to impose conditions on which foreign fire insurer may be business in state 
is not subject to constitutional limitations. Herbring v. Lee. (Ore.) are 

18—Foreign corporation may not contract for insurance of any “kind” with any party within 

: state, without complying with statute. Sisson v.. Prata Undertaking’ Co. (R. I.) .... 

18—State may prescribe conditions under which foreign insurance corporation may do busi- 
ness, though conditions differ from those prescribed for other foreign corporations. State 
ex. rel. Aetna Ins. Co. et al. v. Fowler. (Wisc.) 

§ 20. LOCAL AUTHORITY OR LICENSE AND LICENSE FEES AND TAXES. 

.20—Foreign insurer, though qualifying to do business in state, and paying privilege fee, 
could refrain from doing business in state. Foreign reinsurance companies must pay 
privilege tax for doing business in state. Baltica Ins. Co. v. Carr.  (IIl.) wee 

20—Domestic insurance company reinsuring risks with foreign insurance company, held not 
subject to tax as “broker” or “‘agent’’. Reinsurance arrangement between domestic and 
foreign life insurance companies held not subterfuge whereby foreign company was doing 
res in state without obtaining license. Volunteer State Life Ins. Co. v. Caldwell 

enn. 

§ 21. ——LOCAL FUNDS AND SECURITIES. 

21—Order that foreign creditors’ actions against foreign insurance company retain place on 
calendar held inconsistent with order that liquidator prepare plan for general distribu- 
tion of assets. Superintendent of Insurance, as liquidator of foreign insurance com- 
pany, is not necessary in proper party to creditors’ action. In re People v. Beha (N. 


—Ordinarily surplus after payment of local claims of foreign insurance company’s local 
branches in liquidation is turned over to foreign liquidator. Where Russian insurance 
corporation’s assets were confiscated by Soviet Government, superintendent of insurance, 
liquidating its local branches, should prepare plan for paying all claims. Superintendent 
of Insurance must conserve assets of foreign companies in liquidation, but his disposition 
of claims 9 subject to court’s direction. Russian Reinsurance Co. of Petrograd, Rus- 
a aS. A eee 
25, - ACTIONS. , 

26—Validity of Russian insurance company’s assignment of moneys due under rejnsurance 
contract and conflict of title involving superintendent of insurance, as liquidator, held not 
determinable in action in which superintendent not party. Insurance superintendent’s 
primary duty, as liquidator of foreign company is to secure payment of American creditors, 
and, if he has sufficient funds, he need not participate in corporation’s litigation. North- 
ern Ins. Co. of Moscow v. Phoenix Assur. Co. Ltd. (N. Y.) 
Liquidation of local branches of foreign insurance company should be made through 
state insurance department, not through receivers. Advisability of taking depositions at 
expense of funds of foreign insurance companies in liquidation should be determined in 
each instance by court. In re Russian Reinsurance Co. of Petrograd, Russia. (N. Y.).. 

II. insurance Companies. 

A STOCK COMPANIES. 

{ 9, INCORPORATION, ORGANIZATION, AND EXISTENCE. 

32—Statutory definition of life insurance company is exclusive. Union Trust Estate v. Orr 
et al. (Tex.) 

§ 41. INSOLVENCY AND DISSOLUTION. 

§ 43. —— RIGHTS OF POLICYHOLDERS ON INSOLVENCY. — | ; 

43—Generally, decree of dissolution against insurance company or adjudication of insolvency 
with appointment of receiver terminates outstanding policies. Subsequent losses under 
policies after decree of dissolution or adjudication of insolvency may not be enforced 
against receiver. On company’s insolvency or dissolution, policyholders are liable to re- 
ceiver for earned, but not for unearned, part of premium. On company’s dissolution or 
adjudication of insolvency, holders of policies on which premiums were paid for term 
beyond insolvency or dissolution have valid claims for unearned premiums. Moren v. 
Ohio Valley Fire. & Marine Ins. Co.’s Receiver. (Ky.) 

§ 45. —— VOLUNTARY LIQUIDATION. : 

45—Observation of unconstitutional law cannot be compelled. Itasca Paper Co. v. Niagara 
Fire Ins. Co. (Minn.) .... 
50. —— ASSETS AND RECEIVERS. os e 

50—Substitute successer receiver of defunct insurance company held not person entitled to 
fund” within act disposing of funds of defunct insurance companies. Walsh v. State. 

‘ my x. 
ou : 3 

51—Agent’s claim for moneys expended in refunding unearned premiums held not entitled 
to preference on company’s insolvency, receiver’s agreement for preference being unau- 
thorized. Agent writing for another company insurance previously carried by — 
company held not. required to deduct from his claim for unearned premiums refunded by 
him commissions paid him on new policies. One paying policyholders of company “ahi 
ceivership their unearned premiums and taking assignment stood in policyholder’s _ 
and was entitled to payment by receiver. Moren v. Ohio Valley Fire & Marine Ins. 
Co.’s Receiver. (Ky.) .... 

(B) MUTUAL COMPANIES. 

§ 52. INCORPORATION, ORGANIZATION, AND EXISTENCE. 

52-—Statute, exempting mutual fire insurance companies from statutes relating to general 


740 





‘Topical Index 


i 


insurance companies held not to exempt them from general rules of substantive law. 
Everett v. Patrons and Farmers Mut. Fire Ins. Co. of Jackson County. (Mo.) 

§ So. OFFICERS. 

56—Member held entitled to judgment against directors of association individually, where al- 
leged partnership relation was not denied by verified plea, Stephenville Mut. Life Ins. 


Ass’n et al. v. Gant. (Tex.) ..... ae 
§ 61. INSOLVENCY AND DISSOLUTION. 
§ 71. ——ASSESSMENTS BY RECEIVERS. 
(3). Amount of assessment. 
71(3)—Members of mutual insurance company held liable to assessments for pro rata of 
losses in their class of risks on company’s liquidation,. notwithstanding subsequent creation 
of new class of insurance less heavily assessed. Livingston v. Cypher et al (Mich.) ....1179 


III. Insurance Agents and Brokers. 

(A) AGENCY FOR INSURER. 

§ 75. IMPLIED AGENCY. 

75—One procuring application for benefit certificate, collecting assessments and delivering 
certificates, apparently with insurer’s knowledge, consent, and authority, was insurer’s 
agent. Grant v. North America Ben. Corporation of Springfield, Ill. (Mo.) 

$ 76. EVIDENCE AS TO AGENCY. 

76—Evidence sustained finding that fire insurance adjuster making offer of settlement re- 
presented defendant as well as other insurers. New York Underwriters Fire Ins. Co. 
v. Malham & Co. - §.) 

§ 78. SCOPE AND EXTENT OF AGENCY. 

78—Insurance solicitor who solicited insurance collected premium, and delivered policy acted 
within apparent scope of authority, especially since insurer received and kept premium. 
Coverdill v. Northern Ins. Co. of New York. (Mich.) 

§ 79. DURATION AND TERMINATION OF AGENCY. 

79—After sending application for automobile collision insurance to insurer, solicitor could not 
aa a insurer by statement made. Serbinoff v. Wolverine Mutual Motor Ins. 
0. (Mich. 

§ 82. ACCOUNTING BY AGENT. F E K 

82—Insurance company, suing agent for premiums collected, was entitled to amend complaint 
to amplify demand for accounting. outhern Home Ins. Co. v. Hardin. (S. C.) 

§ 84. COMPENSATION OF AGENT. 

(2). Right to commissions. ie 7 

84(2)—Agent soliciting life insurance applications was not entitled to commissions until notes 
received as premiums were actually paid in cash; “actually collected and accounted for in 
cash.” Andrews v. Jenkins et al. (Ark.) ote wes 

84(2)—Provisions requiring repayment of agent’s commissions and permitting declining of 
application, without giving reasons, authorized company’s return of premiums upon any 
reason deemed sufficient. Insurance agent receiving and holding policies applied for held 
not entitled to commissions, where applications were rejected and pelicies recalled. Salley 
v. Amicable Life Ins. Co. (Tex.) 

§ 86. EXTENT AND EXERCISE OF POWERS OF AGENTS. 

$ 87. IN GENERAL. 

87—Managing agent has authority to employ agents, to waive policy conditions, and estop com- 
= by acts within scope of his authority. Inter-Southern Life Ins. Co. v. Tolzhauer. 
(Ark.) 

87—Acts of insurance agents transacted through employees are as binding upon insurer as 
though done by agents themselves. Coverdill v. Northern Ins. Co. of New York. (Mich.) 957 


87—Insurer held bound by representations of one employed to effect settlement. Williams v. 
Penn. Mutual Life Ins. Co. (U. S.) 


§ 88. GENERAL OR SPECIAL AGENTS. 

88—Requisition for fire insurance agent’s license did not show insurer had appointed him as 
general agent. Hawes v. American Central Ins. Co. of St. Louis. (Mo.) 

§ 91. EFFECT OF INSTRUCTIONS TO AGENTS. . : 

91—Adjuster held not liable for false assumption of authority to adjust damage to automobile, 
where his special instructions did not limit his general authority. Lewis v. Chapin 
(Mass.) 
92. EVIDENCE AS TO AUTHORITY. <n ae 

92—Burden of proving authority of unlicensed insurance solicitor to solicit insurance held on 
insured in action on policy insuring property. Coverdill v. Northern Ins. Co. of New 
York. (Mich.) ; 

92—-Evidence held to show defendant’s agent did not have authority to make oral fire insurance 
contract. Hawes v. American Central Ins. Co. of St. Louis. (Mo.) .... : 

92—Proof of authority of one assuming to act as adjuster could not be made by his own de- 
clarations. Burden of proving alleged adjuster’s agency for insurer was on insured. 
Brooks v. Fidelity & Deposit Co. of Maryland. (S. 

$ 93. UNAUTHORIZED AND WRONGFUL ACTS ; : ‘ 

93—Agent’s acts, not within scope or apparent scope of authority, not communicated to insurer, 
are not binding on latter. Texas State Mutual Fire Ins. Co., v. Law. (Tex.) 

§ 95. NOTICE TO AGENT. : L . 

95—Knowledge of life and accident insurer’s agent is knowledge of insurer, and insurer is 
bound thereby. Jennings v. Clover Leaf Life & Casualty Co. (S.C 

95—One cannot proceed against statutory insurer for injuries by insured’s 
claim is liquidated. United States Fidelity & Guaranty Co. v. Criss (W. Va.) 
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(B) AGENCY FOR APPLICANT OR INSURED. 

j 97. CREATION OF AGENCY FOR BOTH PARTIES. 
98. - IN GENERAL. : 

98—Broker is insured’s agent, and insured is chargeable with fraudulent “‘concealment’’ by 
broker of facts material to risk. Giberson v. York County Mut. Fire Ins. Co. (Me.).. 

98—One soliciting insurance and procuring applications therefor in matters relating to applica- 
tion ead palic * agent of company, not of insured. North Carolina Mut. Life Ins. Co. 
v. ite a. 

§ 103. AUTHORITY AND DUTIES OF AGENT AS TO PRINCIPAL. 

103—Defendant signing as agent of ‘London Lloyds” binder protecting against burglary 
held personally liable on contract. Assured’s knowledge when defendant, as agent of 
London Lloyds, signed binder protecting against burglary, that principals did not exist 
held not as matter of law to exonerate defendant from liability on contract. Ell Dee 
Clothing Co. Inc. v. Marsh (N. Y.) 


§ 104. ANTS TO PROCURE INSURANCE AND LIABILITY THERE- 


104—Conditional sales contract, providing that seller could insure automobile where buyer 
' paid him premium, was enforceable against seller. Assignee of seller of conditional sales 
contract for purchase of automobile, accepting premium paid seller by purchaser, and pro- 
curing insurance thereon, assumed seller’s obligation to keep car insured. Purchaser of 
conditional sales contract from assignee of original seller, by accepting payments, assumed 
assignor’s duty to insure automobile. Conditional sales contract providing that seller could 
keep automobile insured, became absolute when seller exacted from buyer insurance pre- 
mium, Contract to procure insurance on automobile not less than. unpaid balance on con- 
ditional sales contract held sufficiently definite to require enforcement. Buyer of automo- 
bile on conditional sales contract did not waive right to claim damages for breach to 
procure insurance by making payments after loss, title at time of loss not having vested 


in it. Dahlhjelm Garages, Inc., v. Mercantile Ins. Co. of America et al. (Wash.) ....1165 


§ 105. COMPENSATION OF AGENT. : ert 
105—One employing broker to procure life insurance, agreeing to pay premiums, is liable for 
broker’s loss of commission on refusal to pay premiums. Korn v. Reich. 5S Yaar 


$ 107. EXTENT AND EXERCISE OF POWERS OF AGENT. 


$ 110. EVIDENCE AS TO AUTHORITY. Bins 
110—Estoppel need not be specially pleaded, where facts showing estoppel are admissible or 
admitted for other purposes. Yates v. New England Mut. Life Ins. Co. (Neb.) 


§ 111. UNAUTHORIZED AND WRONGFUL ACTS OF AGENTS. , ss 
111—Broker is insured’s agent, and insured is chargeable with fraudulent “concealment” by 
broker of facts material to risk. Giberson v. York County Mut. Fire Ins. Co. (Me.). 


IV. Insurable Interest. 


§ 115. WHAT CONSTITUTES INTEREST IN PROPERTY. 
(6). Vendor and purchaser. s i 
115(6)—In 1926, interest of party purchasing second-hand motor truck, not complying with 
statute, held not insurable against theft. Bradley v. Retailers’ Fire Ins. Co. (Kansas) 
115(6)—Plaintiff could not recover on automobile fire insurance policy assigned to him, where 
because assignment of certificate of title to automobile was not delivered on intended 
pone had no insurable interest. Mathes v. Westchester Fire Ins. Co. of New 
ork. (Mo.) 


$ 116. eee INTEREST IN HUMAN LIFE OR HEALTH. 
(1). In general. 7 
116(1)—Corporation had insurable interest in its treasurer’s services. Baker v. Keet-Roun- 
tree Drv Gords Co. (Mo) 
(2). Parent and child. 
116(2)—Son has insurabie interest in mother’s life, though there is no interdependence, and 
wu, en premiums on void policy on mother’s life. Parish v. Missouri Mut. Ass’n. 
0. ; 
( Brother or sister. 
116(3)—Forfeitures of insurance policies are not favored. New York Underwriters Fire 
Ins. Co. v. Malham & Co. (U. S.) 
(5). Creditors. 
116(5)—-Corporation had insurable interest as creditor in its treasurer’s life, though he owed 
it nothing when policy was issued, where his c 
v. Keet-Rountree Dry Goods Co. (Mo.) ..... 
§ 117. ESTOPPEL TO DENY INTEREST. 
117—Beneficaries cannot question validity of policy for want of insurable interest. Corporate 
beneficiary absenting to policy cannot attack its validity on ground that corporation was 
not insured’s creditor, as stated in application when policy was issued. Baker v. Keet- 
Rountree Dry Goods Co. (Mo.) ; 
117—Insurance company held not liable to assignee of fire policy on theory of waiver or es- 
toppel where policy was void as gaming contract. Mathes vy. Westchester Fire Ins. Co. 
of New York. (Mo.) 
§ 122. ASSIGNMENT OF POLICY TO PERSON WITHOUT INTEREST. 
122—Assignment does not render life policy void, whatever lack of insurable interest on part 
of assignee. Midland Nat. Bank of Minneapolis v. Dakota Life Ins. Co. (U. S.) 


§ 123. EXTINGUISHMENT OF POLICY. 
123—Insured’s conveyance of insured premises after fire held not to preclude recovery on fire 
policy. Everett v. Patrons & Farmers Mut. Fire Ins. Co. of Jackson County. (Mo.) .. 
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V. The Contract in General. 

(A) NATURE, REQUISITES AND VALIDITY. 

§ 124. NATURE OF CONTRACT. 

124—Insurance policies are governed by same general rules as all contracts. Meeting of 


minds are prerequisite to valid insurance policy. Boyer v. United States Fidelity & 
Guaranty ‘o. (Cal. : 


$ 125. WHAT LAW G 
(1). In general. 
125(1)—Fire insurance being purely personal contract, location of property insured is not 


conclusive in fixing law under which parties contracted. Coffin v. London & Edinburgh 
Ins. Co. (Ga.) 


(2). Place of contratt. 
125(2)—Illinois Corporation’s insurance certificate, ineffective under by-laws incorporated 
therein until delivery and acceptance by applicant in Missouri, was Missouri contract. 
Grant v. North America Ben. Corporation of Springfield, Ill. (Mo.) 
125(2)—-Fire insurance contract made with and delivered to insured’s broker in New York, held 
New York contract not void because limiting insurance to three-fourths of loss. Coffin 
v. London & Edinburgh Ins. Co. (Ga.) 
(3). Effect of provisions of policy. ¥ 
125(3)—Statute requiring plain description of policy on its face held to apply to one issued 
in state, nabullaenteen its provision as to place of contract. Harwood v. Security Mu- 
tual Life Ins. Co. (Mass. 
§ 127. EXISTENCE AND CONDITION OF SUBJECT-MATTER. eae. 
127—Intentional concealment of material change in health of applicant for life insurance be- 
tween date of application and issuance of policy avoids policy unless known to insurer. 
Concealment of change of health of applicant for insurance before issuance of policy must 
4 willful and intentional to be “fraudulent”. Cummings v. Conn. General Life Ins. Co. 
(Vt.) 5 a 
§ 129. POWERS OF AGENTS IN RESPECT OF CONTRACTS IN GENERAL. 
129—Agent authorized only to solicit applications and collect premiums is without power to 
issue policies or bind company by representations. Letter from state manager reciting 
that inclosed life policy was same as explained by soliciting agent held to estop company 
asserting contrary. Agents representing foreign companies as managers have discretionary 
powers respe ‘tin’ insurance contracts similar to those of officers. Inter-Southern Life 
* Ins. Co. v. Holzhauer. (Ark.) vee 
$ 130. APPLICATION OR OF 
(1). Jn general. 
130(1)—Application for insurance implies offer, to be accepted or approved by insurer on terms 
stated by it. Lee v. Hartford Fire Ins. Co. (Ky.) 
130(1)—Insurance contract requires meeting of minus of contracting parties. 
Connecticut Fire Ins. Co. of Hartford, Conn. (Mo.) 
(2). Necessity of acceptance and approval. 
130(2)—Death of applicant before acceptance of application precluded subsequent insurance 
contract through waiver or estoppel. Ivie v. International Life Ins. Co. (Ala.) 
130(?)—Validity of insurance contract depends on meeting of minds of parties on all essen- 
tial terms. Pyramid Life Ins. Co. v. Belmont. (Ark.) 
§ 131. VALIDITY OF ORAL CONTRACTS. 
(1). In general. 
131(1)—Alleged parole agreement of parties as to time insurance should take effect held in- 
operative in insurance company’s suit on premium note, where application required de- 
livery of policy. Pyramid Life Ins. Co. v. Belmont. (Ark.) “i 
(2). Authority of agent. 
131(2)—Agent’s oral agreement contrary to application that applicant’s payment of first 
mium gave him life insurance, held void. Ivie v. International Life Ins. Co. (Ala.) .... 
131(2)—Written appointment conferring authority in fire insurance agent to take applications, 
deliver policies, and collect premiums, did not confer authority to make oral insurance 
contracts. If agent issues fire insurance contracts himself, he is deemed to have authority 
to make oral contracts, in absence of notice to parties dealing with him. Authority to 
countersign fire insurance policies did not give agent authority to make oral insurance con- 
tract, where countersigning by agent was unnecessary to give policy validity. Hawes v. 
American Central Ins. Co. of St. Louis. (Mo.) 
$ 132. BINDING SLIPS OR MEMORANDA. 
132—Binding slip may make contract subject to conditions on policy or statutory standard 


pre- 
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form policy. Swinney v. Connecticut Fire Ins. Co., of Hartford, Conn. (Mo.) ........1109 


132—“Binder’’ protecting against burglary held to constitute complete contract of insurance. 
Ell Dee Clothing Co. Inc. v. Marsh. (N. Y.) 

132—Insurance binders held not invalid as not sta 
stein (N. J. bin oe 2 ae 

132—“Binding receipt” or “binding slip’’ protects applicant for life insurance against sickness 
between its date and delivery of policy. Schwartz v. Northern Life Ins. Co. (U. S.) 

$ 133. FORM AND REQUISITES OF POLICY. 

(1). In general. 

133(1)—-Memorandum sufficient under statute of frauds is not always sufficient compliance 
with statute requiring that entire fire insurance contract be written. Coffin v. London 
& Edinburgh Ins. Co. (Ga.) and ates ; +f 

133(1)—Policy held not void for failure to a Har- 
wood v. Security Mutual Life Ins. Co. (Mass.) 

133(1)—Unlicensed foreign assessment company, writing insurance in Missouri, must specify 
in policy exact sum agreed to be paid. Grant v. North America Ben. Corporation of 
Springfield, Ill. (Mo.) 


Robertson v. Bur- 
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§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 
(1). Necessity of delivery. 
136(1)—Death of applicant pending insurance company’s investigation of application held to 
prevent recovery on life policy where application required delivery of policy, notwith- 
standing company’s retention of first premium for six months. Ivie v. International Life 
Ins. Co. (Ala.) 
136(1)—Failure of insurance company to deliver policy rendered contract inoperative and 
prevented recovery on premium note, where application provided no contract should ex- 
ist until delivery of policy. Pyramid Life Ins. Co. v. Belmont. (Ark.) 
2). Sufficiency and effect of delivery. 
136(2)—Delivery of fire policy retained by local agent for protection held not required to re- 
cover first premium paid by agent for insured. Fair et al v. Culpepper & Son. (Ga.) .. 
136(2)—Insurance policy when issued and delivered becomes contract between parties. Serbin- 
off v. Wolverine Mutual Motor Ins. Co. (Mich) .. ze 
(4). Effect of condition as to delivery while insured is in good health. 
136(4)—Condition precedent to operation of policy, such as requiring applicant to be in good 
health when policy is delivered, is in legal effect a warranty. Reliance Life Ins. Co. 
v. Sneed. (Ala.) 
136(4)—Stipulation in policy requiring good health of insured on date policy is delivered is 
valid. In absence of estoppel or waiver insurer is not liable under policy requiring good 
health of insured in case insured is not in good health. American Nat. Ins. Co. v. 
Wiggins et al. (Tex.) 
136(4)—Insurer held not to have assumed liability except for return of premiums, in case 
assured was not in sound health on date of policy. National Life & Accident Ins. Co. v. 
Taree. (Tex.) 
136(4)—Policy issued pursuant to application requiring insured to be in good health at date 
of delivery held not effective until delivery. Ellis v. Standard Accident Ins. Co. (U. S.)1007 
(5). Acceptance and effect thereof. 
136(5)—Applicant must read policy and, if it does not express contract, return it within 
reasonable time, unless prevented by company, or agent. Inter-Southern Life Ins. Co. v. 
Holzhauer. (Ark.) 
136($)—Insured is bound by policy, whether read or not, in absence of showing that he was 
prevented from reading it. Texas State Mut. Fire Ins. Co. v. Law. (Tex.) 
§ 137. PAYMENT OF PREMIUM OR DUES. 
(2). Necessity of payment during continued good health or lifetime of insured. 
137(2)—Where applicant before death paid only part of premium and policy was never de- 
livered, company held not liable. Poppito v. Metropolitan Life Ins. Co. (N. Y.) 
(3). What constitutes payment in general. ‘ 
137(3)—Agent’s agreement to credit premium against services held not ‘‘actual payment” of 
first premium, and contract not rendered operative by subsequent circumstances. Flan- 
agan v. Travelers’ Ins. Co. (N. Y.) 
(4). Payment by note or check. 
137(4)—Where company issues life policy, and agent delivering it receives note for first prem- 
ium, contract is completed, and company is liable under policy. North Carolina Mut. Life 
Ins. Co. v. White (Okla.) 
§ 138. VALIDITY IN GENERAL. 
(1). .In_ general. S 
138(1)—Parties to insurance contract may make any agreement they see fit, and courts will 
enforce items thereof if not against 
Fidelity & Guaranty Co. (Cal.) . 
138(1)—Life insurance policy may conta 
liability or exempting it therefrom. 
Ky.) 


138(1)—Property insurance policy held not invalidated because solicitor was not licensed, 
where agent issued policy and insurer received and kept premium. Coverdill v. Northern 
Ins. Co. of New York. (Mich.) 
§ 141. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS. 
(1). In general. 
141(1)—Managing agent has authority to employ agents, to waive policy conditions and 


estop company by acts within scope of his authority. Inter-Southern Life Ins. Co. v. 
Holzhauer. (Ark.) 


(2). Payment of first premium. 
141(2)—Insurer receiving premium under circumstances leading insured to believe he is re- 
ceiving valid insurance contract is estopped from repudiating contract. Coverdill v. 
Northern Ins. Co. of New York. (Mich.) 
141(2)—Provision that life insurance shall not take effect unless full premium is paid in cash 
may be waived by company. General agent’s acceptance of applicant’s note for first year’s 
premium held to render life policy effective, notwithstanding provision requiring cash. 
Schwartz v.,Northern Life Ins. Co. (U. S.) 
(4). Estoppel of insured. 
141(4)—Insured must_be held to knowledge of condition of automobile collision policy, in ab- 
sence of fraud. Serbinoff v. Wolverine Mutual Motor Ins. Co. (Mich.) 
$§ 143. REFORMATION. 
(3). Fraud and mistake in general. 
143(3)—Insurance policy, not conforming to agreement by mutual mistake or mistake of one 
party and fraud of other, may be reformed. Lee v. Hartford Fire Ins. (Ky.) 
143(3)—Failure to prepare policy as agreed constitutes constructive fraud, justifying refor- 
mation. D. R. Paskie & Co. Inc. v. Commercial Casualty Ins. Co. (N. Y.) 
143(3)—Insurance company may not take advantage of agent’s inadvertent failure on renew- 
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ing fire policy to attach loss payable clause. Rhode Island Ins. Co. of Providence, R. 
v. Glass et al. (Okla.) 

143(3)—Plain provisions of policy cannot be evaded by failure of insured to read it. 
tional Life & Accident Ins. Co. v. Sikes et al. (Tex.) 

143(3)—Issuance of policy insuring corporation occupying insured building, instead of owners 
thereof, held result of mutual mistake, entitling owners to reformation of policy. Great 
American Ins. Co. v. Johnson et al. (U. S.) 

(6). As to term and duration of policy. 
143(6)—Policy cannot be reformed by striking subsequent incumbrance clause, in absence of 


claim that agent represented, or insurer intended, that it should be omitted. Lee v, 
Hartford Fire Ins. Co. (Ky.) 


(8). Right to reformation. 
143(8)—-If company or agent prevents insured reading policy, company is estopped to defend 
suit to reform it for failure to return policy with objections within reasonable time. As 
respects reformation, mistake reasonably inducing applicant to believe he is insured estops 
ae denying effectiveness of insurance. Inter-Southern Life Ins. Co. v. Holzhauer 
r 
143(8)—That soliciting agent said nothing about subsequent incumbrance clause held not to 
warrant reformation of —_ accepted and held for over year before fire. Lee v. 
ford Fire Ins. Co. (Ky.) . 
143(8)—-Insured’s retention of burglary ow sought to be reformed held not waiver of 
objections thereto. D. R. Paskie & Co. Ins., v. Commerical Casualty Ins. Co. 
§ 144. MODIFICATION. 
(1). In general. 
a) extension agreements held not to alter forfeiture provisions in policy. Burns 
. Bankers Life Co. (U. S.) 
(B) CONSTRUCTION AND OPERATION. 


§ 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION. 
a In general. 

146(1)—Question of intent held determining factor im psoper construction of insurance 
contract. Fiske v. Niagara Fire Ins. Co. (Cal.) 

146(1)—Entire policy not merely words preceding signatures on. first sheet, held binding. 
Penta v. Home Fire & Marine Ins. Co. (Mass.) 

146(1)—Liability policy must be interpreted in light of intention of parties, terms used, 
and circumstances surrounding parties making contract. Goedecke v. Zurich General Ac- 
cident & Liility Ins. Co. (Mo.) 

146(1)—Policy is to be construed according to the ordinary sense and meaning of terms employ- 
ed. Callen v. Massachusetts Protective Ass’n. Inc. (U. S. 

146(1)—Inapplicable proviso of jeweler’s policy cannot be resorted to for purpose of making 
— unambiguous clause to which it was appended. Eagle & Star British Dominions 
Ins. Ltd. v. Schliff et al. (U. S.) 

14603 Beer part of rs contract must, if possible, be given effect. Schwartz v. 
Northern Life Ins. Co. (U. 

). Language of cele 

146(2)—Every phrase and word in insurance policy must be given effect, if possible. 
Keet-Rountree Dry Goods Co. (Mo.) 

146(2)—Cause limiting insured’s right to sue cannot defeat enforcement of defendant’s 
promise in insuring clause. Goerss v. Indemnity Company of America. (Mo.) 

146(2)—Language of insurance contract is to be construed according to popular and usual 


significance, unless acquiring by custom or otherwise peculiar meaning. American Auto- 
mbdbile Ins. Co. v. Baker et al. (Tex.) 


(3). Liberal or strict construction. 

146(3)—Insured is favored in construction of life policy which is ——— susceptible of 
two constructions. Southern Life & Health Ins. Co. v. Drake. (Ala.) .. 

146(3)—Doubt on meaning of language in accident policy prepared by insurer must be con- 
strued strictly against insurer. Great American Casualty Co. v. Williams. (Ark.).... 

146(3)—Insurance policies should be liberally construed in favor of beneficiaries. American 
Ins. Union v. Rowland. (Ark.) 

146(3)—Doctrine that policy susceptible of two constructions will be construed favorably to 
insured will not be applied to misinterpret parties’ intention. Fiske v. Niagara Fire Ins. 
Co. (Cal.) 

146(3)—There must be uncertainty or ambiguity in policy to resolve doubts against insurer. 
Policy must be considered as whole in determining existence of ambiguity or uncertaipty 
concerning resolution of doubts arising from conflict between caption and provisions 
against insurer. Ogburn v. Travelers Ins. Co. 

146(3)—Rule requiring construction most favorable to insured does not apply where policy is 
unambiguous. Basta v. United States Fidelity & Guaranty Co. (Conn.) 

146(3)—Word “disablement” in accident policy covering injuries by disablement of passenger 
car is to be construed most favorably to insured; petition under accident policy cover- 
ing injuries by disablement of car, alleging disablement by forceful a of brakes, 
held ood against demurrer. Continental Life Ins. Co. v. Wells (Ga 

146(3)—Equity requires policy provisions be liberally construed in favor of insured. 
monwealth Life Ins. Co. v. Leete. (Ky.) 

6 eee contract is construed most strongly in favor of insured. Home Ins. Co. 

New York v. Moore & Rawls. (Miss.) 

146(3)—Liability policy subject to two equally reasonable interpretations must be construed 
most favorably to assured. Goedecke v. Zurich General Acc. & Liability Ins. Co.. 
Mo.) 


Baker v. 
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146(3)—Insured can be given only such liberal construction of policy as fair application of 
ordinary meaning of language permits. Luck v. Commonwealth Casualty Co. (Mo.).. 624 
146(3)—Court should not make insurance contracts for parties contrary to their express 
eescnnanin, ae v. eee oe Ins. Co. of Hartford, Conn. (Mo.) 
)—Life policies are to be construed strongly against insurer. Yates v. New England 
Mut. Life Ins. Co. (Neb.) . 
146(3)—Liability policy is to be construed in favor of insured and strictly against company. 
Long Island Coach Co. v. Hartford Accident & Indemnity Co. (N. Y.) 831 
146(3)—Ambiguity in policy authorizing acceptance of ordinary bills of ladin 
insured is resolved against insurer. Maxwell Textile Co. Inc. v. Globe & Rutgers 
Fire Ins. Co. (N. Y.) 998 
146(3)—~Accident policy should be liberally construed in favor of insured, and strictly against 
company which prepared it. Colyer et al. v. North American Accident Ins. Co. (N. Y.)1014 
146(3)—Insurance policies, when capable of one or more interpretations ara construed against 
insurer and in favor of insured. Marcus v. United States Casualty Co. (N. Y.) 
146(3)—As respects liberal construction whether clause is ambiguous held not open question, 
after numerous courts construed clause in conflicting manner. George H. Olmsted & Co. 
v. Metropolitan Life Ins. Co. (Ohio) 
146(3)—Language of insurance contract is construed favorably to insured. Schoeneman v. 
Hartford Fire Ins. Co. of Hartford, Conn. (Ore.) 
146(3)—Ambiguous insurance contract should be given interpretation amare loss, if possible. 
Interpretation of ambiguous clauses, which will not render insurer’s liability indefinite 
and uncertain, should be preferred. Stovall v. New York Indemnity Co. _(Tenn.) 1034 
146(3)—Insurance contracts are to be construed strongly against insurer. American Auto- 
mobile Ins. Co. v. Baker et al. (Tex.) ts 
146(3)—Forfeiture for failure to make formal proof of loss under fire policy not providing 
for forfeiture is not favored. Continental Ins. Co. of New York v. Nabors, et al. (Tex.) 602 
146(3)—Mutual insurance association’s certificate should be construed most strongly against 
association and its directors. Stephenville Mut. Life Ins. Ass’n et al. v. Gant. (Tex.) . 816 
146(3)—Doubtful provisions of policy must be construed most strongly in favor of insured. 
Covington et al. v. Sextet Locab Mut. Aid. Ass’n. et al. (Tex.) s 
146(3)—Insurance contracts are construed most strongly in insured’s favor, especially after 
insured’s death. Forfeitures under insurance policies are not favored. Policy containing 
inconsistent provisions or fairly open to construction, should be sustained if possible. Burns 
v. Bankers Life Co. (U. S.) .... a ; 3 
146(3)—Court in construing policy must consider every provision_and adopt construction most 
favorable to policyholder in case of ambiguity. Continental Ins. Co. v. Fortner. to..:c) 97 
146(3)—Policy is liberally construed, to indemnify insured against loss parties intended to 
insure against. Insurance Co. of North America v. Rosenberg et al. (U. S.) 445 
146(3)—Ambiguity in policy is constructed against insurer. New York L 
Bullock et al. (U. S.) eNbeaues cosabetne sass bein esate eee 457 
146(3)—Douht as to language used in insurance policy is to be construed strongly against in 
surer. Kennedy v. Maryland Casualty Co. of Baltimore, Md. (U. S.) ..... 229. |Gae 
146(3)—Doubt as to language used in insurance policy is to be construed strongly against . 
insurer. Kennedy v. Maryland Casualty Co. (U. S.)_ sy 77 
146(3)—Ambiguity in policy must be construed strictly against insurer. Maylong et al v. 
Ocean Accident & Guarantee Corporation Ltd. (Wash.) 1176 
(4). Standard policy. 
146(4)—Rule of. construing policy liberally in_insured’s favor does not apply standard policy. 
Frozine v. St. Pavl Fire & Marine Ins. Co. (Wisc.) 
§ 151. ae ae a POLICY AND ACCOMPANYING PAPERS. 
(1). In general. 
151(1)—lInsurance certificate on grain, reciting it was accepted subject to conditions of stand- 
ard policy, held to incorporate terms of standard policy by reference. Swinney v. Con- 
necticut Fire Ins. Co. of Hartford, Conn. (Mo.) 
(2 Application as part of contract, 
151(2)—Policy conflicting with application should prevail. Ambiguity in application may be 
clarified in policy. Modifications in amended application, containing agreement to 
abide by original application and_ policy, “‘except as herein modified,’ would prevail. 
Baker v. Keet-Rountree Dry Goods Co. (Mo.) . 


Guaranty Co. (Cal.) ..... 
$ 152. CONSTRUING STATU 


(1). Charters and by-laws. 
152(2)—-Members accepting mutual insurance subject to charter and rules “hereafter * * 
* in force’? were bound by amendment to charter. Livingston v. Cypher et al. (Mich.) .1189 
(3). Statutes and ordinances, 
152(3)—-Statutory provision as to measure of indemnity in insurance en fire is part of 
contract of insurance. Lee v. Providence Washington Ins. Co. (Mont.) .. 
152(3)—Statute in force at time of issuance of policy becomes condition of policy. Alexander 
et al. v. Home Ins. Co. (S. D.) 
152(3)—Statutes governing insurance contracts are regarded as parts of the contracts. 
den Fire Ins. Ass’n v. Harold E. Clayton & Co. (Tex.) 
§ 153. USAGES OF BUSINESS. 
153—Proof of usage is not competent to vary policy. Home Ins. Co. of New York v. 
Porter et al. (Ky.) 
§ 155. EVIDENCE TO AID CONSTRUCTION. 
155—Corporation treasurer’s report on life insurance in corporation’s favor to obtain credit 
held inadmissible to show that corporation had insurable interest in treasurer’s services 
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only. Evidence of corporation treasurer’s statement to stockholder as to taking insurance 
against loss of latter’s services by death held inadmissible to show that policy on treasur- 
er’s life covered loss of services only. Evidence of corporation treasurer’s statement that 
object of two policies on his life was same held inadmissible to show that they covered 
loss of his services only. Corporation treasurer’s unquestioned integrity and perfect -effic- 
iency held not to show that policy on his life covered loss of his services only. Baker v. 
Keet-Rountree Dry Goods Co. (Mo.) a ae ‘ 5 Syd 

155—Law presumes in absence of contrary proof, that parties to parol insurance agreement 
intended contract to contain usual conditions. Swinney v. Connecticut Fire Ins. Co. of 
Hartford, Conn. (Mo.) ...1109 

155—There is no presumption that policy contains conditions precedent. Assurer having 
adopted condition subsequent must show such fact and that conditions were broken. In 
absence of state regulations, assurer must show that conditions are implied in “Binder.” 
Ell Dee Clothing Co. Inc. v. Marsh. (N. Y.) 

155—Parol testimony held admissible to explain meaning of 
as to limit of recovery. De Vore v. Piedmont Ins. Co. (S. C. , Ee a oRetaa eke 

§$ 156. hae 4 TO ore AND RELATIONS BETWEEN THEM. 

. In general. 

156(1)—One not named as insured cannot maintain action at law on fire policy. Great Amer- 
ican Ins. Co. v. Johnson et al. Ss 

156(1)—Owner of fee subject to mortgage and 99-year lease held party to contract of fire in- 
surance and entitled to recover thereon. Hartford Fire Ins. Co. v. Morris. (U. S.) 

§ 161. PROPERTY COVERED BY INSURANCE AGAINST FIRE OR OTHEB 

CAUSE OF LOSS. 
§ 163. ——DESCRIPTION OF PROPERTY. 
1 Buildings and appurtances. 

163(1)—Words “Building and premises” on application for fire insurance held not to amplify 
intent of application to insure building only; “Premises”; “building.” Everett v. Patrons 
& Farmers Mut. Fire Ins. Co., of Jackson County. (Mo.) 

§ 165. DESCRIPTION OF LOCATION. 

165—Fire policy, covering all household goods while contained in designated house, covered 
goods subsequently placed therein. Avery v. Mechanics’ Ins. Co. (Mo.) 

165—*Binder” protecting against burglary “at and from 189 Stantom street, New York,” 
covered personal property held at such place. Ell Dee Clothing Co. inc. v. Marsh (N. Y.) 

§ 175. COMMENCEMENT OF RISK. 

175—Payment of advance premiums on delivery of policy did not extend insurer’s li- 
ability beyond policy, where receipt required payment with application to make insurance 
immediately effective. Death of insured on date borne by policy rendered policy void un- 
der provision requiring insured’s good health on policy date, though policy was pre- 
viously delivered. National Life & Accident Ins. Co. v. Sikes et al. (Tex.) 

175—Payment of first premium while insured was in good health, and not signing of proper 
receipt, held to determine effective date of policy. Sun Life Assur. Co. of Canada v. 
Bedzinski (U. S.) , Poe aes i,q nthe os eee 

175—Effective date of policy is date from which risk commences, determined by provisions of 
contract. Life Insurance becomes effective from date specified in binding slip, if company 
accepts application and approves risk. Effect will be given agreement that ae Dat 
shall take effect from date of application. Schwartz v. Northern Life Ins. Co. (U. S.) 

§ 179. ENTIRE OR SEVERABLE CONTRACT. : 

179-—Under fire policy insuring building for certain amount and other property for certain 
amount, each indemnity was separate insurance. Rhode Island Ins. Co. v. Walden. 
(Ala.) 

§ 179%. LOANS ON POLICIES. 

179%—Cause of action on policy, based on seven years’ absence, afforded no ground for 
recover, where seven-year period terminated subseauent to foreclosure of lien on policy. 
Minnis v. Equitable Life Assur. Soc. of United States. (Cal.) a: ’ 

179%—Voluntary nature of loan to insured, secured by assignment of policies, did not affect 
validity of assignment. Insured’s wife, as beneficiary executing assignment of policy 
to insurer for loan, held to assent to substituting insurer as beneficiary. Deduction from 
insurance money of loan secured by assignment of policies, made by insured and wife bene- 
ficiary, held proper, and did not create debt enforceable against insured’s estate. In re 
Hayes’ Will. (N. Y.) 
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VI. Premiums, Dues, and Assessments. 


§ 180. NATURE AND GROUNDS OF OBLIGATION. , , 

ioe Bani _ for insurance protection is implied. Robertson v. Burstein. (N. J.) 212 

§ 182. PERSONS LIABLE FOR PREMIUMS. 

182—Mortgagee surrendering fire policy on notice of mortgagor’s default held not liable for 
premiums under provision requiring mortgagee’s payment of premiums not paid by mort- 
gacor. Metropolitan Life Ins. Co. v. George H. Olmsted Co. (Ohio.) 

182—Policy provision that mortgagee shall pay premium, if mortgagor does not, held a con- 
dition, not a covenant. Mere knowledge that property was insured would not make mort- 
gagee liable for premiums in absence of express or implied agreement to pay them. Court 
of appeals’ holding that insurer was not party to trust deed held not error, nor material 
on question of local agent’s right to recover premiums from mortgagee. John N. Acuff 
Co. v. Bankers’ Trust Co. et al. (Tenn.) 

§ 183. AMOUNT OF PREMIUMS. , i : 

183—Insured must pay reasonable rate for insurance protection. Robertson v. Burstein. 

Tee VE sche oe Cotes 
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§ 186. PAYMENT OF PREMIUMS. 
(3). Payment to agent or broker. e 
186(3)—Insurer was not bound by payment of premium, if agent assumed to represent both 


insured and insurer without latter’s knowledge or consent. Smith et al. v. Ohio Millers’ 
Mut. Fire Ins. Co. (Mo.) 


(5). Payment by note. 
186(5)—Acceptance of notes for balance of year’s premium constituted payment therefor, 
where it was never es that obligation thus incurred could be released except 
by payment. Commonwealth Life Ins. Co. v. Leete. (Ky.) 
§ 187. NOTES FOR PREMIUMS. 
(3). Want or failure of consideration. 
187(3)—Failure of insurance company to deliver policy rendered contract inoperative and 
prevented recovery on premium note, where application provided no contract should ex- 
ist until delivery of policy. Pyramid Life Ins. Co. v. Belmont. (Ark.) : 
§ 188. ACTIONS FOR PREMIUMS. 
(1). In general. 
188(1)—Insurance agency, which made contracts placing policies with various companies, held 
entitled to maintain action for recovery of premiums. Metropolitan Life Ins. Co. v. 
George H. Olmsted Co. (Ohio) 
188(1)—Insurance agency, paying to company amount of first premium in excess of commission, 
may sue in name therefor. Walker v. McCray. (Okla.) 
(2). Pleading and evidence. 
188(2)—Testimony of witness, based on general recollection relating to matters assured was 


required to keep records of under policy, held properly excluded. Ocean Accident & ee 


antee Corporation, Ltd., v. Johnson. (Cal.) ' 
188(2)—Cross-examination of agent suing for premiums on binders under assignment from 


insurers, relative to arrangement as to premiums, held properly excluded, as irrelevant. ‘ 


Robertson v. Burstein. (N. J.) 
(3). Trial, judgment and review. F g Gs P 

188(3)—Question as to amount of insurance applied for held for jury in action by insur- 

ance company on premium note, where policy remained undelivered. Pyramid Life Ins. 

Co. v. Belmont. (Ark.) . 
188(3)—Alleged agreement of defendant to pay cancellation charge and medical ex 

< on poticiee pending negotations to place loan held question for jury. Fetter v. 

oone. > hoe : 

188(3)—Failure to deliver some of insurance binders does not justify granting of nonsuit 

in action to recover premiums. Proof of mailing insurance binders to insurer’s address with- 

out return to sender raised question for jury relative to delivery. Robertson v. Burstein 


re. aah : 
ae and acceptance of policy by insured held for jury. 


. In general. 

192(1)—-Members of association whose certificates exempted them from assessment on loss 
of eye by member held not liable for such assessment. Stephenville Mut. Life Ins. 
Ass’n et al, v. Gant. (Tex.) 

192(1)—Whether officers of mutual insurance association are partners is immaterial, where 
benefits were paid by assessments against members. Covington et al v. Sextet Local Mut. 
Aid Ass’n. et al (Tex.) 

§ 193. AMOUNT OF ASSESSMENT. 

Insurance other than life. 

193(1)—Certificates held to subject members of association to assessment of $1 on death or 
disability of member. Stephenville Mut. Life Ins. Ass’n. et al. v. Gant. (Tex.) .... 

§ 198. REFUNDING OR RECOVERY OF PREMIUMS OR ASSESSMENTS PAID. 

198—Recovery of assessments because insured was over insurable age could not be defeated 
because of fraudulent misrepresentation, where court found no fraud. Parish v. Mis- 
souri Mut. Ass’n. (Mo.) 

(1). Grounds of recovery in general. 

198(1)—-One induced to take an ambiguous life policy on company’s misrepresentation of ma- 
terial fact, character, and nature of policy held entitled to rescind and recover pre- 
miums paid. Harwood v. Security Mut. Life Ins. Co. (Mass.) 

(6). Actions. 

198(6)—Insurance agents’ alleged lack of authority to accept cashier’s check, which was paid, 
held no defense to action to recover down payment on policy. Insurance agents’ personal 
check to plaintiff, payment of which was stopped, held not to defeat action to recover 
down payment on policy. Davison et al v.. Maryland Casualty Co. (Kan.) ........ 

198(6)—-Son has insurable interest in mother’s life, though there is no interdependence and 
may recover premiums on void policy on mother’s life. Parish v. Missouri Mut. Ass’n. 
(Mo.) 

198(6)—Complaint held insufficient to recover premiums, though insured alleged premiums 
were fraudulently collected. Herndon v. Continental Casualty Co. (S. C.) 

VII. Assignment or other transfer of Policy. 

§ 203. RIGHT OF INSURED TO ASSIGN LIFE OR ACCIDENT POLICIES. 

203—Insured_ has right to assign or give away life insurance policies to whomsoever he 
wishes. Webster v. Telle. (Ark.) 

203—Daughter paying premiums on life policy entitled to reimbursement before surrendering 
policy to father’s creditors. Tartakin v. Stitt et al. (Mass.) .. Eas 

§ 204. RIGHT OF BENEFICIARY TO ASSIGN LIFE OR ACCIDENT POLICIES. 

204—Insured and wife, beneficiary in policies containing no right to change beneficiary, could, 
acting together, dispose of policies as they pleased. In re Hayes’ Will. (N. Y.) 
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§ 208. VALIDITY OF ORAL ASSIGNMENT. 

208—Oral assignment of life insurance policy held valid, where not objected to by insurance 
company, though policy required written assignment. Webster v. Telle. (Ark.) ... 469 

§ 212. VALIDITY OF ASSIGNMENT IN GENERAL 

212—Due process and equal protection of the law yield to ‘police power. Itasca Pager o 


v. Niagara Fire Ins. Co. (Minn.) 

§ 213. CONSTRUCTION OF ASSIGNMENT. 

213—Assignment of life insurance policy by insured to wife, held, ae terms of wahee, 
to have ipso facto made her beneficiary. Webster v. Telle. (Ark.) 

213—Assignment of insurance policy, consented to by insurer effectuates new contract, on 
which assignee may sue in own name. American Nat. Ins. Co. v. Brantley. (Ga.) ....1106 

§ 214. TRANSFER WITHOUT FORMAL ASSIGNMENT. 

214—Delivery of policy before formal assignment held good soniect assignor and his creditors, 
though not binding on insurer. Tartakin v. Stitt et al. (Mass.) 

214—Insurer held not liable for injury at time liability policy had been forwarded for indorse- 
ment of new owners but before acceptance thereof. Truglio v. Zurich General Accident & 
Liability Ins. Co. ( al 

§ 218. RIGHTS AND LIABILITIES OF ASSIGNEE. 

§ 219. IN GENERAL. 

219—Insurer, without knowledge, may assert breach of sole ownership clause against assignee 
of policy a . real purchaser and owner of insured property. Republic Ins. Co. v. Hoyle 
et al. (Tex. 


222. —— TRANSFER AS COLLATERAL SECURITY. 

222—Creditor cannot recover proceeds of debtor’s insurance policy as pledge, in absence of 
showing policy was denosited as collateral. Industrial Loan & Investment Co. v. Miss- 
ouri State Life Ins. Co. 


VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 
§ 229. NOTICE TO CANCEL. 


(3). Notice to agent or broker. 


229(3)—Insurance agent held suporiees he accept cancellation of policy for insured. Great 
American Ins. Co. v. D. W. Ray & S$ (Tex.) 


§ 230. REPAYMENT OF UNEARNED seuntond ON CANCELLATION. 

230—Return of unearned premium on fire and tornado petiewse is not essential to cancellation 
by company, where assured waives right thereto. On school board’s ratification of clerk’s 
surrender of fire and tornado policies without repayment of unearned premiums, policies 
were canceled; on surrender of fire and tornado policies without rep: aysunt of unearned 
premiums, insured is entitled to recover them from company; insured’s accepting credit 
on premiums of fire and tornado policies substituted by agent for policies canceled, 
although in another company, extinguishes debt for unearned premiums. Philadelphia 
Fire & Marine Ins. Co. v. Board of Education of Independent School Dist. No. 11, Osage 
County. (Okla.) 

230—When insurer retains premiums paid on life insurance policy, it cannot be cancelled” 
whether notice of attempted cancellation be given policyholde 


2. ¥ 
tinental Casualty Co. (S. C.) Se Bermdya v. Cos 


§ 234. RATIFICATION OF INVALID CANCELLATION. 
234—On school board’s ratification of clerk’s surrender of fire and tornado policies without 
repayment of unearned premiums, policies were canceled; on surrender of fire and tornado 
policies without repayment of unearned premiums, insured is entitled to recover them from 
company; insured’s accepting credit on premiums of fire and tornado policies substituted 
by agent for policies canceled, although in another company, extinguishes debt for unearned 
remiums. Philadelphia Fire & Marine Ins. Co. v. Board of Education of Independent 
Reheat Dist. No. 11, Osage County. (Okla.) 
§ 235. EVIDENCE OF CANCELLATION. 
235—Evidence held to sustain finding that fire policy had not been cancelled. Detroit Fire 
& Marine Ins. Co. v. Scott. (Tex.) 
§ 243. OPERATION AND EFFECT OF SURRENDER. 
243—Where insured allowing beneficiary to possess policy reserved right to cancel and take 
surrender value, insurer paying insured surrender value held xeieven of further liability. 
Blackburn v. Merchants Life Ins. Co. of Burlington, Iowa. (Cal.) 
§ 244. REPAYMENT AND RECOVERY OF PREMIUMS OR PAID-UP VALUE ON 
SURRENDER. 
244—On School board’s ratification of clerk’s surrender of fire and tornado policies without 
repayment of unearned premiums, policies were canceled; on surrender of fire and tornado 
policies without payment of unearned premiums, insured is: entitled to recover them from 
company; insured’s accepting credit on premiums of fire and tornado policies substituted 
by agent for policies canceled, although in another company, extinguishes debt for un- 
earned premium. Philadelphia Fire & Marine Ins. Co. v. Board of Education of In- 
dependent School Dist. No. 11, Osage County. (Okla.) 
§ 246. RESCISSION BY AGREEMENT OF PARTIES. 
246—Parties were at liberty at any time to cancel accident insurance contract by sapany 
agreement. Benash v. Business Men’s Accident Assurance Co. of America. (U. 


$ 248. RESCISSION BY INSURED OR BENEFICIARY. 

248—Insured on rescinding policy for insurer’s seervoqereiates of its nature and. character 
need not restore value to him or cost to company of the insurance. Where parties to 
policy had different ideas as to its nature, there was no ig mistake as » around a 
rescission. Harwood v. Security Mut. Life Ins. Co. (Mass.) ao 
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1X. Avoidance of Policy for Misrepresentation, Fraud, or Breach of 
Warranty or Condition. 
(A) GROUNDS IN GENERAL. 
§ 252. REPRESENTATIONS. 
$ ..253. IN GENERAL. 
253—Due process and equal protection of the law yield to police power. 
v. Niagara Fire Ins. Co. (Minn.) 
§ 256. ——- EFFECT OF MIS 
(1). In general. 
256(1)—-To constitute defense, misrepresentations in application need only be material con- 
tributing influence inducing issuance of policy. That insurer makes own investigation does 
not lessen its right to rely on applicant’s presentations. Reliance Life Ins. Co. v. Sneed. 


Itasco Paper Co. 


in application for life in- 

surance will void policy. Old Cclony Life Ins. Co. v. Fetzer. (Ark) aie wrasdeacn 

256(1)—-One inducing issuance of void policy by deceitfully false statement cannot compel 
insurer to accept risk and revive policy by changing beneficiary. Boyer v. United States 
Fidelity & Guaranty Co. (Cal.) . : 

256(1)—Conditions in life policy must be complied with before there can be recovery o 
policy, Wills v. National Life & Accident Ins. Co. (Ohio.) 

§ 257. CONCEALMENT. 

§ 258. —- IN GENERAL. 

258—Insured’s failure to give information regarding matters as to which no questions were 
asked is not necessarily concealment which will avoid policy. Giberson v. York County 
Mut. Fire Ins. Co. 


e. 
258—Applicant, making full and true answers to questions propounded, is not answrable for 


566 


omission of other facts not inquired about. Ellis v. Standard Accident Ins. Co. (U. S.)1007 


§ 263. WARRANTIES. 
§ 264. —— IN GENERAL. 
(1). In general. 5 : 

264(1)—If insured’s answers to questions in application, made part of life yuey, are 
warranted true, their materiality is not issuable; if answers, even in_ goo faith, to 
questions in application for life policy, warranted to be true, are false, policy is forfeited; 
misrepresentation in application as to having been treated for influenza held to prevent 
a under fraternal life policy. Shamblen v. Modern Woodmen of America. 
(W. Va.) slashes 

$ 265. —— DISTINCTION BETWEEN WARRANTIES AND REPRESENTATIONS. 

265—*‘Warranties”’ are contractual terms of policy, while “representations” are merely mat- 
ters of inducement. Representations will not be deemed warranties merely because in- 
corporated in policy or made part thereof by reference. Statements that applicant had 
suffered no disease of stomach and had not consulted physician therefor held repre- 
sentations. Reliance Life Ins. Co. v. Sneed. (Ala.) 

265—Warranty in application must be literally fulfilled, but repres 
substantially true. Schwartz v. Northern Life Ins. Co. (U. S.) 
268. ——- EFFECT OF BREACH. 

268—If insured’s answers to questions in application, made part of life policy are warranted 
true, their materiality is not issuable; if answers, even in good faith, to questions in 
application for life policy, warranted to be true, are false, policy is forfeited; misrepre- 
sentation in application as to having been treated for influenza held to prevent recovery 
under fraternal life policy. Shamblen v. Modern Woodmen of America. (W. Va.) 


is) MAT" S ReVATING TO PROPERTY OR INTEREST INSURED. 
§ 280. DESCRIPTION AND CONDITION OF GOODS. 


280—False warranty in application that insured automobile was certain year’s model, bearing 


certain numbers, held material misrepresentation, invalida 
mack Mut. Fire Ins. Co. eae 

4 282. TITLE OR INTEREST OF INSURED. 

(1). Construction and effect of provisions of policy. 

282(1)—Insured’s acceptance of fire insurance certificates incorporating provision against 
chattel mortgages held binding on him. Swinney v. Connecticut Fire Ins. Co. of Hartford, 
Conn. (Mo.) . 

282(1)—If provision making policy void if insured’s interest be other than sole ownership 
were inserted in reliance on applicant’s false statement, policy was void. Applicant’s 
false statement that automobile was unincumbered would estop him and assignee from 


asserting provisions relating to sole ownership were conditions. Hubbard v. Ohio Farm- 
mers Ins. Co. (N 


‘ 7 
(5). Title in husband or wife. 
282(5)—-Fire policy, requiring insured to have sole ownership, held void, where property was 
purchased partly with wife’s separate funds. Sole ownership clause of fire policy is 
broken, if husband insures family residence on wife’s separate property. Husband may 
insure family residence without violating sole ownership clause, if property is located on 
his separate or community realty, or purchased with community funds. Republic Ins. 
Co. v. Hoyle et al. (Tex.) 
(6). Effect of mortgage or other lien. 
282(6)—Lien of improvement assessments does not keep insured from being sole and uncondi 
ditional owner of property. Instruction that insured, having right to redeem land forfeited 
for nonpayment of taxes, sufficiently complied with sole and unconditional ownership 
clause of fire policy, held not error. Bankers Fire Ins. Co. v. Williams. (Ark.) 
8 Vendor and purchaser of real estate. 
282(8)—-Where purchaser makes payment and takes possession, vendor is not unconditional 
and sole owner. Contract of sale under which purchasers had defaulted and one had 
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ting policy. Saglineni v. Merri- 
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agreed to pay rent, held not breach of vendor’s warranty as to ownership. First Nat. 

Bank of Wagener, S. C. v. Glens Falls Ins. Co. of Glens Falls, N. Y. (U. S.) 
(13). Vendor and purchaser of personal property. 

282(13)—Policy containing unconditional and sole ownership clause never attached, where title 
was in company from which assured purchased automobile insured, Penta v. Home Fire 
& Marine Ins. Co. (Mass.) 

282(13)—Buyer may recover on fire policy requiring sole and unconditional ownership, although 
legal title was in seller under conditional sales contract. Cook v. Citizens’ Ins. 


(3). Existence and. nature of incumbrances. 
283(3)—Instrument in form of chattel mortgage on crop shares held “chattel mortgage”, within 
cotta mortgage clause of fire policy. Miller v. Eagle & British Dominions Ins. Co. 


283(3)—Where to policy of theft insurance covering automobile insurer’s agent had attached 
rider showing mortgage, there was no breach of warranty that car was paid for. Saw- 
yer v. National Fire Ins. Co. (S. D. 
(5). Entire or severable contracts. : 
283(5)—Chattel mortgage on half interest in tobacco held not to cover tobacco crop traded to 
mortgagor as respects chattel mortgage provision of fire policy. Miller v. Eagle Star & 
British Dominions Ins. Co. J aed 
§ 288. OTHER INSURANCE. , ; . 
288—Evidence of reputation relative to questions of pedigree, marriages, births and deaths 
is admissible. Reputation evidence as to insured’s death held inadmissible in action on 
life policy, where evidence tended to prove recent death and issue of plaintiff’s fraud had 
not been raised. Lipp v. Mutual Life Ins. Co. of New York. (Ore.) 
(1). In general. 3 ; 
288(1)—Insured held to have waived benefit of five-day cancellation clause by acquiescence 
in issuance of second policy, as respects other insurance. Home Fire Ins. Co. v. 
Parker (Ark.) . 4 . 
288(1)—Existence of husband’s fire policy, covering property of family, and requiring in- 
sured’s unconditional ownership, held not to prevent recovery on subsequent policy taken 
by wife as involving double insurance. Iuchs v. Farmers Mutual Fire Ins. Co. (Mo.) 
(Cc) MATTERS RELATING TO PERSON INSURED. 
$ 291. HEALTH AND PHYSICAL CONDITION. 
(i). In general. 
291(1)—Representations as to previous health of insured and treatment by physicians, though 
relating to time several years before applications, are material. Pacific Mut. Life Ins. 
Co. v. Manley et al. (Ga.) a 
(2). Effect of statutory provisions. 
291(2)—-Statement in application for life insurance policy that insured is in sound health on 
day of its issuance is matter of representation only. Insurer cannot defeat recovery for 
misrepresentation, unless at time of issuance and delivery of policy insured was afflicted 
“in — causing, or contributing to, her death. Hodge v. American National Ins. Co. 
0. 


. ( 
291(3)—Falsity of representations materially affecting risk invalidates policy, irrespective of 
applicant’s good faith. Pacific Mut. Life Ins. Co. v. Manley et al. (Ga.) 


291(3)—Insured’s innocence of misrepresentation as to nature of 
rule of misrepresentation as regards insurer’s liability. H 
Ins. Co. (Mo.) 
(4). Representations as to the existence of specific diseases. 
291(4)—Statement that prior operation on insured was for innocent tumor, and not cancer, 
will not avoid policy, unless it contributed to insured’s death. Hodges v. American Na- 
tional Ins. Co. (Mo.) 
(5). Good or sound health. 
291(5)—Insured’s statements in application, made part of policy as to sound health, will 
avoid recovery where insured was suffering from pulmonary tuberculosis, causing death 


i held not to change 
odges v. American National 
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of which insurer did not know. Wills v. National Life & Accident Ins. Co. (Ohio) ...1093 


$ 292. MEDICAL ATTENDANCE. é 
292—Denial of previous treatment by physicians held material misrepresentation, requiring 
cancellation of policy, where applicant had six years previously been confined and treated 


for recurrent severe headaches. Pacific Mut. Life Ins. Co. v. Manley et al (Ga.) ....1065 


§ 298. INTEREST OF ASSURED OR BENEFICIARY. 

298—Words “relationship brother” in application for life policy, held “statement” within agree- 
ment that any false statement with intent to deceive would bar recovery. False state- 
ment in woman’s application for life policy that male beneficiary was her brother held 
made with intent to deceive within agreement barring recovery in such case. Materiality 
of false statement intended to deceive is immaterial, where policy barred recovery is false 
statement is material to acceptance of_risk “or” made with intent to deceive. Boyer 
v. United States Fidelity & Guaranty Co. (Cal.) ....... ee eo as E 

§ 299. SPECIAL CIRCUMSTANCES AFFECTING EXTENT OF RISK. 

299—Any misrepresentations as to amount of insured’s income in application held not to affect 
risk nor bar recovery on accident policies. Southern Surety Co. v. Solomon. (Tex.) 

299—Questions, in application for accident insurac-+ 26 2 insured’s, earnings exceeding in- 
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demnitv on policies, held material to risk. Ellis vy. Standard Accident Ins. Co. (U. S.) .1007 


$ 300. PREVIOUS APPLICATION FOR INSURANCE. 

300—Accident policy held not avoided because of applicant’s failure to mention facts con- 
cerning other application on which policy had not yet been delivered. Ellis v. Standard 
Accident Ins. Co. 
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X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant, 
or Condition Subsequent. 
(A) GROUNDS IN GENERA? 
§ 306. CONDITIONS SUBSEQUENT. 
§ 309. — EFFECT OF BREACH. 
309—Court need not determine whether breach of warranty under fire policy contributed to 
loss, but merely whether it was performed. Buckwalter v. Aitna Ins. Co. (N. J.) 
$320. —? AND ene TO GIVE EFFECT TO FORFEITURE. 
. In general. ; 
310(1)—Generally return of premiums not essential to avoid policy from beginning, nor is re- 
tention a waiver. Thomas v. American Automobile Underwriters Agency, Inc. (Mo.) °. 
(2). Nonpayment of premiums or assessments. 
310(2)—Insurance company’s notice of maturity of premium note, calling insured’s attention 
to provision relieving company while note was overdue, did not cancel policy, especially 
where company sought to collect interest on overdue note. Law requiring notice as con- 
eo eetcnns policy must be strictly complied with. Alexander et al. v. Home 
ns. a 


Ss. Shi, PARTIRS AFTEL TED BY FORFEITURE OF POLICY. 
. In general. 
311(1)—Assured’s failure to comply with policy, which compliance is condition precedent to 
recovery, does not constitute annulment or cancellation as prohibited by subrogation sta- 
tute. Under statute subrogating injured person to assured’s indemnity rights, injured 
person cannot recover after assured’s breach relative to rendering co-operation. Guerin 
v. Indemnity Ins. Co. of North America. (Conn.) 
311(1)—Insurer under insurance liability policy, sued by injured person, could assert any de- 
fense available in action by insured. Insurer, reserving right, held not liable under au- 
tomobile liability policy to insured or injured party, if insured failed to give immediate 
notice of injury. Weiss v. New Jersey Fidelity & Plate Glass Ins. Co. ee 
311(1)—Evidence held to show insured’s failuse to co-operate with insurer, absolving insurer 
from liability under policy to injured person. Rohlf v. Great American Mut. Indemnity 
Co. et al. (Ohio) 
311(1)—Fire policies held not forfeited as to owner of fee, or mortgagee and trustee, for 
violation of provision precluding recovery if hazard was increased. Hartford Fire Ins. 
Co. v. Morris (U. S. F 
311(1)—Action for death against automobile liability insurer held on contract, and subject 
to defenses against insured. Indemnity Ins. Co. of North America v. Davis Adm’r. (Va.) 
(3) Mortgagees and their assignees. , 
311(3)—Clause in policy making loss payable to mortgagee independently of act or neglect 
of mortgagor permits mortgagee’s recovery, irrespective of violation of conditions by 
mortgagor unknown to mortgagee. Mortgagor’s violation of condition of fire policy cover- 
ing automobile by taking additional insurance held not to prevent recovery by mortgagee 
of car, to whom loss was made payable. Camden Fire Ins. Ass’n v. Harold E. Clayton 
& Co. (Tex.) 
311(3)—Fire policies held not forfeited as to owner of fee, or mortgagee and trustee, for 
violation of provision precluding recovery if hazard was increased. Hartford Fire Ins. 
Co. v. Morris (U. S.) 
(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 
§ 319. CHANGE IN USE OF BUILDING. 
(1). In general. p - 
319(1)—Operation of cooker in farm building primarily to obtain food for hogs did not prevent 
recovery on mutual fire policy covering building ‘‘manufacturing process”. ‘Temporary 
use of farm buildings without insured’s knowledge for manufacturing tallow, discontinued 
before loss, held not to prevent recovery on fire policy. Blue Mound Farm Supply Co. v. 
Farmers’ Mut. Fire Ins. Co. (Wisc.) . 
§$ 323. BUILDING BECOMING VACANT. 
(1). In general, ’ a 
323(1)—Vacancy clause held inapplicable in view of provision permitting completion of build- 
ing then under construction. Continental Ins. Co. v. Fortner. (U. $5 foo ne etre ane Ass 
323(1)—Principal idea in expression “vacant or unoccupied”, in fire insurance policy is to 
avoid increased hazard. Fire policy provision exempting insurer from liability from loss 
while building is vacant or unoccupied held so plain and unambiguous as to require no con- 
ee except of term “unoccupied”. Frozine v. St. Paul Fire & Marine Ins. 
(Wisc. ) Ri aceia eno of ees 
(3). What constitutes vacancy or nonoccupancy. 
323(3)—-Farmhouse which insured left, taking ordinary clothing and household goods, and to 
which he returned, weekly for purpose of inspection while living in city, held “‘vacant’’ 
“unoccupied” within fire policy. Schoeneman y. Hartford Fire Ins. Co. of Hartford, 
Conn. (Ore.) ee Rr aA tee mals Bia Pere ace 
323(3)—-Building for mere sleeping purposes without owner’s authority held “unoccupied”, 
within fire noliev. Frozine v. St. Paul Fire & Marine Ins. Co. (Wisc.) 
§ 327. REMOVAL OF GOODS. 
327—Theft policy, containing statement that automobile was usually kept in private garage, 
held not breached by removal to public garage. Sawyer v. National Fire Ins. 


(S. D. 
§ 328. CAAnGs OF TITLE OR INTEREST. 


2). hat constitutes change of title or interest in general. 
328(2)—Fire policy held avoided by acceptance of bid and purchase-money bond of purchasers 
at judicial sale as change in interest. Cook’s Adm’r. vy. Franklin Fire Ins. Co. (Ky.) 
. “Commencement of foreclosure proceedings” or “notice of sale.” 
328(14)—Where adjudication was made in foreclosure proceedings prior to loss by fire, policy 
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held void as against insured under stipulation against foreclosure proceedings. Fire 
policy held not void as to insured’s mortgage creditor for failure to report adjudication 
in foreclosure proceedings, under provision for notice of change of ownership. Capital 
Building & Loan Ass’n v. Northern Ins. Co. of New York. (La.) 
$ 330. INCUMBRANCES. 
(1). In general. 
330(1)—That mortgage loan was used to improve property did not destroy effect 
provisions against subsequent incumbrances. Lee v. Hartford Fire Ins. Co. (Ky.) 
: Saas FIDELITY OF EMPLOYEES AND OTHERS. 
4 ——._—. 
332%4—Assured’s making statement to company regarding accident and his giving conflicting 
testimony on trial held not breach precluding injured person’s recovering from company. 
Assured’s incorrect statement to indemnity company conflicting with subsequent testi- 
mony held not “lack of co-operation” precluding injured person recovering from com- 
pany. Guerin v. Indemnity Ins. Co. of North America. (Conn.) Saba 
332%—Insured’s failure to co-operate in defending suit against him for automobile injuries 
must have affected verdict to relieve insurer of liability under accident policy. That 
insured considered himself liable, and requested insurer to settle would not militate 
against insured suing for reimbursement under accident policy. Riggs v. New Jersey 
Fidelity & Plate Glass Co. of Newark, N. J. (Ore.) 
$ 333. SPECIAL CAUSES INCREASING RISK. 
(1). In general. f 
333(1)—Use of sulphur candles to kill moths, held not violation of condition avoiding policy 
if risk was increased. Temporary casual change ordinarily does not render policy void as 
increasing risk. Policy, to be void if risk was increased held not invalidated because 
insured was negligent in using candles to fumigate. Thomson & Kelley Co. v. United 
States Merchants & Shippers Ins. Co. (Mass.) ... Pere 
333(1)—Standard fire policy, relieving company from liability while hazard is increased, re- 
mains valid, if increase in hazard had terminated. Charge that fire policy was not 
void, unless increased hazard caused fire, held erroneous; insurer not being liable dur- 
ing existence of increased hazard. Filardo v. National Union Fire Ins. Co. (N. Y.). 
§ 334. PRECAUTIONS AGAINST LOSS. 
334—Notice of intention to wreck wall held condition precedent to liability on policy providing 
insurer should not be liable for accident occurring while wrecking “building” without no- 
tice; though adjacent building was being wrecked with notice. Goedecke v. Zurich Gen- 
eral Accident & Liability Ins. Co. (Mo.) 
(2). Employment of watchman. 
334(2)—Warranty, under fire. policy requiring watchman on vessel at all times, held breached 
where watchman merely inspected vessel at intervals, precluding recovery for loss. 
Buckwalter v. Ajtna Ins. Co. (N. J.) 
§ 335. KEEPING BOOKS, PAPERS, AND SAFE. 
(3). Keeping books of account. 
335(3)—Substantial compliance _with fire insurance policy provision requiring insured to keep 
set of books is sufficient. If insured’s books, unaided & oral testimony, furnish informa- 
tion necessary to_determine loss, fire insurance policy clause regarding keeping books is 
complied with. Insured held to have substantially complied with fire insurance policy 
provision requiring keeping of books showing business transacted, etc. New York Under- 
writers Fire Ins. Co. v. Malham & Co. ee ; 
335(3)—Fire insurance policy clause requiring insured to kee 
New York Underwriters Fire Ins. Co. v. Malham & Co. 
§ 336. ADDITIONAL INSURANCE. 
(1). In general. 
336(1)—Insurer may require notice of additional insurance. Iuchs v. Farmers Mut. Fire 
Ins. Co. (Mo.) 
(2). Knowledge and consent of insured. 
336(2)—Insurer cannot escape liability on ground person was excessively insured by reason 
of renewal insurance issued without knowledge of owner of mortgagee. London Assurance 
Corp. v. Belcher et al. (Tex.) ... 
(C) MATTERS RELATING TO P 
§ 339. CHANGE OF OCCUPATION. EE 
339—Explosion of chemicals in manufacturing plant of which insured was general manager 
held to authorize cancellation of policy on ground insured engaged in handling ‘‘explosives.” 
Insured, by setting fire to manufacturing plant of which he was general manager to 
conceal homicide, held not to have changed occupation because of resulting explosions of 
chemicals; “blasting operations.” Schwartz v. Northern Life Ins. Co. (U. S.) 
(D) ASSIGNMENT OF POLICY 
$§ 347. ASSIGNMENT AS COLLATERAL SECURITY. ; 3 ‘ 
347—Insured’s transfer of liability policy to secure judgment against him because of accident 
did not bar recovery on policy. General Acc. Fire & Life Assur. Corp. Ltd., v. Butler’s 
Ice Cream Factory, Inc. et al. (Tex.) 
(E) NOX PAYMENT OF PREMITMS OF ASSESSMENTS. 
§ 349. oe AS GROUND OF FORFEITURE IN GENERAL. 
. Tn general. 
349(1)—Where loan exhausted cash value of policy and premium was not paid during 
grace period, no recovery could be had on policy, Hally v. Standard Life Ins. Co. (Ga.) 1076 
349(1)—Life policy held not to take effect till its delivery and payment of installment of 
premiums, relative to time premiums kept it alive and right of conversion for default. 
Newman v. John Hancock Mut. Life Ins. Co. (Mo.) =. va 
349(1)—Tie of payment as to life insurance is material, and cannot be extended without insur- 
er’s assent. Columbian National Life Ins. Co. v. Morey et al. (U. S.) 
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(3). Nonpayment of note — for premium. ; 
349(3)—Insurer held without power to forfeit or lapse policies for nonpayment of notes which 
—e as part payment of year’s premium. Commonwealth Life Ins. Co. v. Leete. 
y. 
349(3)—Insured was bound by terms of premium note payable without grace. Columbian Nat- 
tional Life Ins. Co. v. Morey et al. (U. S.) 


E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 
352. NOTICE OF TIME FOR PAYMENT. 
§ 355. EVIDENCE AS TO NOTICE. 3 
355—Evidence held to sustain court’s finding that insured never received first notice of death 
. another member of insurance association. Mutual Life Ins. Ass’n of Texas v. Lillard. 
(Tex.) 
§ 359. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FORFEITURE. 
§ 360. —— IN GENERAL. 
(1). In general. ’ ' 
360(1)—Neither employee nor beneficiary under group insurance policy acquired any rights 
because insurance company retained premiums aiter discovering employer paid them by 
mistake. Equitable Life Assurance Society v. McDaniel. (Ky.) 
(4). Payment by check, draft or order. P 
360(4)—Failure of insured’s employer acting as insurer’s agent in paying premiums on ac- 
cident policy to make payments, did not defeat policy. Inter-Ocean Casualty Co. v. Banks. 


(Ky.) 

§ 362. EXCUSES FOR NONPAYMENT. aetad 

362—Insured who became blind and totally disabled held entitled to disability payments and to 
exemption from liability for premiums under life policy. Intersouthern Life Ins. Co. v. 
Hughes Committee. (Ky.) . 

362—Tender of further premiums held unnecessary, where insurer refused tender on erro- 
neous assumption of default. Newman v. John Hancock Mut. Life Ins. Co. (Mo.) 

$ 303. RIGHTS OF INSURED AFTER DEFAULT. 

§ 365. —— REINSTATEMENT. 

(1). In general. 

365(1)—Reinstatement of insurance policy, forfeited for nonpayment of premiums, requires 
contract. Reinstatement of insurance after forfeited for nonpayment of premiums does 
of itself change terms of original contract. Provision automatically adjusting death bene- 
fit to premium on change to more hazardous occupation held not affected by mere re- 
instatement of policy after forfeiture. Stephan v. Great Western Accident Ins.. Co. 

certificate 

held not void because made when insured was over 60 years old. Reed v. Missouri Mut. 
Ass’n. (Mo.) 

365(1)—Insured was not entitled to sick benefits for sickness beginning less than 10 days after 
reinstatement of health policy. Business Men’s Ass’n. of America v. Arrington. (Tex.) 

365(1)—rremium extensions and reinstatement of policy must be taken together, in determin- 
ing insurance company’s liability after default ohare payment or reinstatement of in- 
debiedness was necessary to reinstate policy. Burns v. Bankers Life Co. (U. S.) 

§ 3066. ELECTION BETWEEN RIGHTS. ‘ Re 

366—Failure to affirmatively select any of non-forfeiture options of life policy within time al- 
lowed for selecting two of the three options held equivalent to affirmative selection of third 
option, which applied automatically. Burns v. Bankers Life Co. (U. S.) 

§ 367. —— INSURANCE FOR LIMITED TERM OR AMOUNT. 

(1). In general. 

367(1)—Under policies providing for term insurance in event insured ceased to pay premiums 
term insurance should be based on value of extended insurance, from expiration of paid 
insurance. Indebtedness due insurer from insured held deductible from policy providing 
for paid-up insurance in order to keep other policies extending insurance in force. Com- 
monwealth Life Ins. Co. v. Leete. (Ky.) 


deferred after reinstatement of life policy and expiration of extension agreements. Ex- 
tension in life policy of time for electing nonforfeiture options held applicable to socalled 
option by which cash surrender value was automatically applied to purchase of extended 
insurance. Term insurance under automatic nonforfeiture provision, designated option, held 
deferred to extended date of premiums under life policy extending time for electing 
options. Burns v. Bankers Life Co. (U. S.) 


XI. Estoppel, Waiver, or Agreements Affecting Right to Avoid or 
Forfeit Policy. 
§ 371. APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 
vt senpeets ee good faith of insurer is required. American Nat. Ins. Co. v. 
ailey. ex. eo cache ssa ¥ ta 

371—Insured excluded from claiming disability insurance by provisions of policy held not en- 
titled set up estoppel against insurance company. Barnes v. AStna Life Ins. Co. et 
al. (Tex.) 

371—Waiver of legal right under insurance contract requires consideration or estoppel. Colum- 
bian National Life Ins. Co. v. Morey et al. a) 

§ 372. WHAT CONDITIONS MAY BE WAIVED. 

se in policy made for benefit of insurer may be waived by it. Webster v. Telle. 


rk, 
372—Provision for suspension of policy for default in paying premium may be waived by 
agreement or conduct of insurer. tna Ins. Co. of Hartford, Conn. v. Daggett & Yancey. 
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372—Provision of automobile collision policy for consent to transfer of title to property insured 
may be waived. Serbinoff v. Wolverine Mutual Motor Ins. Co. (Mich. 
372—Vacancy clause in fire policy may be waived or suspended by insurer. Assurance Co, o. 
America et al v. Continental Sav. & Bldg. Ass’n. et al. (Tex.) 
§ 373. LIABILITY OF INSURER TO ESTOPPEL BY ACTS, CONDUCT oR” 
TEMENTS OF OFFICERS OR AGENTS. 
wD In general. 
373(1)—Insurance company, may not assert forfeiture of yon against insured, misled te 
agent’s conduct. Glens Falls Ins. Co. v. Elliott. (Ky. 
§ 374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 
§ 375. —— IN GENERAL. 
). In general. 
375(1)—Insured, in action on fire policy to establish estoppel, could not show declaration of 
a : 7 made prior to completion of contract. National Union Fire Ins. Co. v. 
ool (Tex 


(2). Nature of agency. 


375(2)—Managing agent has authority to employ agents, to waive policy conditions and estop 
company by acts within scope of his authority. Inter-Southern Life Ins. Co. v. Holz- 
hauer (Ark. 
375(2)—That parties requesting soliciting agent to transfer automobile collision policy when 
plaintiff purchased truck and agent said he would not constitute waiver of insurer’s right 
to have provision regarding transfer complied with. Serbinoff v. Wolverine Mutual 
Motor Ins. Co. (Mich.) 
375(2)—Insurance company was bound by conduct of agent who solicited insurance counter- 
signed and delivered policy, and collected premium. Browning v. Springfield Fire & 
Marine Ins. Co. (Mo.) 
375(2)—Soliciting agent held without authority to waive provision of policy requiring monthly 
checking by Finance company of wholesale obligations. Penn National Hardware Mutual 
v. General Finance Corpn. (U. S.) 
§ 376. EFFECT OF PROVISIONS OF POLICY. 
(1). In general. 
376(1)—Policy may stipulate that insurer shall not be constructively charged with medical ex- 
aminer’s knowledge of falsity of applicant’s statements. Policy stipulation that company’s 
general agents cannot change or waive conditions or warranties is ineffective. Reliance 
Life Ins. Co. v. Sneed. (Ala.) .... 
376(1)—Clause in policy denying agent authority to_waive provisions may itself be waived ‘by 
person having authority to issue policy. Glens Falls Ins. Co. v. Elliott. (Ky.) 
376(1)—Nonpayment of premium held not waived by acceptance of jnsured’s note by agent 
with limited powers. Stout v. Mutual Ben. Life Ins. Co. (Mich.) d 
376(1)—Where insurance agent knew true facts concerning insured’s health, and premiums 
were collected until insured’s death; provision that insured must be in good health when 
= was delivered held waived notwithstanding policy prohibited agent from waiving 
provision. American Nat. Ins. Co. v. Bailey. (T Tex.) 
376(1)-—Policy held to prevent estoppel by agent’s statement, that additional insurance would 
be all right. Insurer is not estopped to forfeit policy by agent’s wrongful acts contrar 
to provisions expressly limiting aut thority. Texas State Mut. Fire Ins. Co. v. Law. (T Tex.) 
(2). Conditions to which restrictions apply. 
376(2)—Clause in policy prohibiting waiver unless indorsed thereon is inapplicable to stipula- 
tions — 3 giving 1 notice and furnishing preliminary proofs. Continental Ins. Co. v. Fort- 
ner. ( 
376(2)—Breach of unconditional and sole ownership warranty cannot be met by parol proof 
of agent’s knowledge of true ownership in action at law on policy providing that no agent 
can verbally waive terms thereof. Where policy provides that no agent may waive its 
terms verbally, agent’s knowledge of true ownership of property will not be held waiver 
of breach of —a and sole ownership warranty. Great American Ins. Co. v. 
Johnson et al. S 
§ 377. KNOWI EDGE OR NOTICE OF LIMITATIONS. . 
377—Evidence held to show that insurer had no notice that insured had been in automobile 
accident constituting waiver or estoppel. Hodges v. American National Ins. Co. (Mo.) 
(1). Necessity of knowledge of breach. . 
377(1)—Knowledce is necessary element of waiver. Serbinoff v. Wolverine Mutual Motor 
Ins. Co. (Mich. 
(2). What constitutes knowledge or notice in general. 
377(2)—Existence of prior policy in company held insufficient notice for waiver of condition 
against prior policies, in absence of knowledge by officers. National Life & Accident 
Ins. Co. v. Weaver (Ga.) 
377(2)—Statement that insured had been operated on for tumor held not sufficient to cover 


cancer. Ce ew stated that tumor was innocent one. Hodges v. American National 
Ins. 


§ 378. 
qa In general. 

378(1)—Applicant for insurance stating occupation as passenger and freight brakeman could 
assume classification as passenger — was proper. Massachusetts Bonding & Insur- 
ance Company v. Chapman. (Ark. 

378(1)—Unconditional and sole mais provision is waived where agent writing policy knew 
that insured’s interest was not sole and unconditional. Agent’s knowledge of insured’s 
nonpossession of iron safe and manager of keeping accounts and records waives oe pro- 
visions as to such matters. Bankers Fire Ins. Co. v. Williams. (Ark. 

378(1)—Insured held entitled to recover on fire policy prohibiting other insurance, ‘ where in- 
surer’s agent knew of outstanding insurance on property when writing policy, insured 
held entitled to recover on policy, where insurer’s agent knew of lien on property when 
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writing policy; whether insured orally agreed to cancel outstanding insurance when taking 
fire policy held for jury under conflicting evidence; insured under fire policy held entitled 
to recover attorney fees and damages for bad faith against lagecel denying liability 
and refusing to pay; failure of insured to recover full amount sued for under fire policy 
held not to prevent recovery of attorney fees and damages for bad faith. Atlantic Mut. 
Fire Ins. Co. v. Laney. (Ga.) 
378(1)—Insured’s failure to have title known by insurer’s agent when writing policy does not 
avoid policy, and is no bar to agent’s recovering premium paid for insured. Fair et al 
v. Culpepper & Son. 
378(1) 
as to age estopped insurer from claiming insured falsely represented age. Life and Cas- 
ualty Ins. Co. of Tennessee v. Burkett. (Ga.) 
378(1)—Insurer was chargeable with knowledge of fact known to solicitor at time of securing 
gppticetion, for automobile collision insurance. Serbinoff v. Wolverine Mutual Motor Ins. 
0. ich. ATR a tevics Gnesi shcckshtes a tts ht Roe ; j 
378(1)—-Advertisement of property for sale under mortgage contrary to terms of fire policy 
held not to render policy void, in view of disclosure to insufer’s agent. Ward et al. v. 
Iowa State Ins. Co. (Mo.) 
378(1)—False statement in application as to matters contributing to death of insured will not 
void policy, where insurer knew of state of applicant’s health. Hodges v. American Na- 
tional Ins. Co. (Mo.) 
378(1)—Where agent must have known age was misstated in apeetion and company paid at 
least two benefits, it waived misstatement of ace was ground for avoiding policy. Jennings 
v. Clover Leaf Life & Casualty Co. et al. Cc. 
378(1)—Where life insurance agent had duty of investigating health of insured, company 
a  Saeeawad with information acquired by agent. American Nat. Ins. Co. v. Bailey. 
(Tex. Saran ae 
378(1)—Employment of agent only to solicit insurance, deliver policy and collect premium if 
terminated thereby and his money subsequently obtained is not that of insurer. Texas 
State Mut. Fire Ins. Co. v. Law. (Tex.) 5 ; ’ 
378(1)—Insurer held estopped from asserting conveyance premises as defense in suit on fire 
policy, in view of agent’s knowledge. Republic Ins. Co. v. Hoyle et al (Tex.) 
378(1)—Insurer contracting to pay insured stipulated amount, with knowledge that she was 
only mast owner is legally liable for such amount. London Assurance Corp. v. Belcher et 
al. (Tex. 
(2). Who is agent of insurer. : om 
378(2)—Brokers held agents for clients, not for insurer in securing policies. Robertson et al 
vw. Gino & Baheues- Fire: Tek. Kes, GR Wd sin Sinhs cine se islighs gacitinn setts somsioea Sr ate 
(3). Nature of agency and authority of agent. ree 
378(3)—Accident insurance company held cusargeable with knowledge of soliciting agent that 
applicant, classified as passenger brakeman, also worked as freight brakeman. Massachu- 
setts Ronding & Insurance Company v. Chapman. (Ark.) . 
378(3)—Notice to local soliciting agent, not authorized to alter ¢c 
agent auhorized to waive provisions against prior policies. 
Ins. Co. v. Weaver (Ga.) : . . 
378(3)—Fire policy will not be declared void for material misrepresentations where full 
disclosure was made to insurer’s agent. Ward et al. v. Iowa State Ins. Co. (Mo.) 
378(3)—Examining physician held agent whose knowledge of insured’s state of health is im- 
putable to insurer. Hodges v. American National Ins. Co. (Mo.) .......... . 
$ 379. INSERTION OF FALSE ANSWERS IN APPLICATION BY AGENT OR 
UNDER HIS DIRECTION. 
(1). In general. 
379(1)—Acts of insurance company’s agents in filling out application were acts of company. 
Giberson v. York County Mut. Fire Ins. Co. (Me.) 


§ 381. FORM AND REQUISITES OF EXPRESS WAIVER. 

$ 382. IN GENERAL. 

382—By-law authorizing vacancy if company’s consent is indorsed on fire policy held met 
by issuance of vacancy permits. Everett v. Patrons & Farmers Mut. Fire Ins. Co. of 
Jackson County. (Mo.) 


§ 384. WAIVER IN WRITING. 

384—Vacancy clause in fire policy held waived during alterations by insurer’s issuing per- 
mits authorizing alterations without vacancy permit. Insurer, issuing permits for al- 
teration disnensing with vacancy permits, waived forfeiture for vacancy of premises 
destroved during alterations, and was estopped to rely on vacancy clause. Assurance 
Co. of America v. Continental Sav. Bldg. Ass’n. et al. (Tex.) .. 

§ 387 ——- CONSTRUCTION AND OPERATION OF EXPRESS WAIVER. 

387—In absence of express words of forfeiture in vacancy permit, no forfeiture could be de- 
clared by insurer. 


County. (Mo.) 


§ 388. IMPLIED WAIVER IN GENERAL. 
(1). In general. 
388(1)—Insurance company leading insured to conform to policy under belief that forfeiture 
will not be insured, waives forfeiture. A%tna Ins. Co. of Hartford, Conn. v. Daggett 
& Yancey. (Ark.) .. 
388(1)—Reinstatement cond 
tate Tee: OS. (Va) ....: 
(2). Statements of officers and agents. 
388(2)—Agent’s statement of belief fire loss will be paid is not waiver of chattel mortgage pro- 
visian but agent’s knowledge on issuance of policy is evidence of waiver. Miller v. Eagle 
Star & British Dominions Ins Co. (S. C.) 
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3). Acts and conduct of insurer or agents in general. s 
388(3)—Provision for suspension of policy for default in paying premium may be waived by 
gp or conduct of insurer. Aitna Ins. Co. of Hartford, Conn. v. Daggett & Yancey 
rk. 
388(3)—Waiver of forfeiture of policy may be created by acts or declarations insufficient to 
create technical estoppel. Continental Ins. Co. v. Fortner. J. S. 
388(3)—Waiver of compliance with provisions of fire insurance policies, 
insurer’s conduct. New York Underwriters Fire Ins. Co. v. Malham 
(5). Guaranty and indemnity insurance. . : 
388(5)—Defense by liability insurer of action against car owner, with full reservation of 
insurer’s rights, held not waiver of defense to policy. Indemnity insurer, participating 
in action against assured, is not estopped to deny that assured’s loss was within contract, 
if it reserved that defense. Basta v. United States Fidelity & Guaranty Co. (Conn.) 
388(5)—Insurer did not*waive right to contest liability by voluntary reimbursement to agent 
of amount paid for repairs to automobile, when no. claim of legal liability was made there- 
for. Serbinoff v. Wolverine Mutual Motor Ins. Co. (Mich.} ’ 
388(5)—Insurer, by defending action against insured held not estopped from asserting, in 
subsequent action against insurer, insured’s failure to co-operate. Rohlf v. Great Amer- 
ican Mut. Indemnity Co. et al. (Ohio 
§ 389. ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 
(1). Breaches existing at time of issuance or delivery in general. | 
389(1)—Issuance of fire policy ;covering lumber and acceptance of premiums with knowledge 
on part of agents of pile of ties near sawmill was waiver by insurance company of polic 
provision requiring continuous clear space near mill. Glens Falls Ins. Co. v. Elliott. (Ky. 
389(1)—Insurer, knowing through agent of existence of cause of forfeiting at inception of 
contract, is estopped to assert forfeiture by accepting premium and delivering fire in- 
surance policy. Cockfield v. Firemens Ins. Co. (S. C.) 


(2). Conditions as to title. Z f 
389(2)—If applicant stated automobile did not belong to him, company had no defense of 
ea precedent, or warranty of title. Hubbard v. Ohio Farmers ess 
Tes Ces OR Wadinn os dias cava on tilts duns bahia cies ea nes ee ee ene Sy 
§ 390. Pare TO ASSERT FORFEITURE OR TO CANCEL OR RESCIND 


390—Six years’ delay after misrepresentations concerning insured’s previous health held not 
to bar insurer’s suit for cancellation of policy, where falsity of application was not sug- 
gested. Pacific Mut. Life Ins. Co. v. Manley et al. (Ga.).....................+4,- 106 
390—Insurer’s failure to give notice of refusal to be found by policy precluded consideration 


of issues relating to alleged misrepresentations in application. National Life & Accident 
Ins. Co. v. Taree. (Tex.) 


§ 392. x OR RETENTION OF PREMIUMS OR ASSESS- 


(1). In general. 


392(1)—Insurance company, retaining premium with knowledge that loss occurred during de- 
fault, waived forfeiture for nonpayment of premiums when due. AStna Ins. Co. of Hart- 
ford, Conn. v. Daggett & Yancey. (Ark.) 

392(1)—Insurance company, accepting premium with knowledge of facts rendering policy void, 
is estopped to assert invalidity. Issuance of fire policy covering lumber and acceptance of 
premiums, with knowledge on part of agents of pile of ties near sawmill, was waiver by 
Insurance company of policy provision requiring continuous clear space near mill. Glens 
Falls Ins. Co. v. Elliott. (Ky.) or 

392(1)—Agent authorized to collect premiums may bind company by accepting premiums on 
lapsed policy. Insurer accepting unconditional tender of premium on lapsed policy with- 
out inquiring as to insured’s health, could not defeat liability, though insured was ill 
at time of tender. Equitable Life Assur. Soc. of the United States v. Brewer. (Ky.) . 1082 

392(1)—Generally return of premium is not essential to avoid policy from beginning, nor is re- 
tention a waiver. Insurer retaining premiums held estopped to avoid fire policy because of 
other insurance existing when policy was issued and throughout its currency. Thomas v. 
American Automobile Underwriters Agency, Inc. (Mo.) .................. ins Oa 

392(1)—-Failure to return premium assessments on agent’s learning facts waived forfeiture 
for vacancy, and waiver could not be withdrawn by tendering return. Everett v. Pa- 
trons & Farmers Mut. Fire Ins. Co. of Jackson County. (Mo.) 

392(1)—Knowledge of agent collecting fire insurance premium without authority on oral con- 
tract made without authority cannot be imputed to insurer. Hawes v. American Cen- 
tral Ins. Co. of St. Louis. (Mo.) 

392(1)—Insurer, knowing through agent of existence of cause of forfeiture at inception of 
contract is estopped to assert forfeiture by acceptin 
ance policy. Cockfield v. Firemens Ins. Co. (S. C.) 

392(1)—Where insurance agent knew true facts concerning insured’s health, and premiums 
were collected until insured’s death; provision that insured must be in good health when 
policy was delivered held waived notwithstanding policy prohibited agent from waiving 
any provision. American Nat. Ins, Co. v. Bailey. (Tex.) ....... ; ; 

392(1)—Insurer accepting premiums after disclosure of insured’s true physical condition. was 
estopped to assert defense under clause requiring good health of insured. American 
Nat. Ins. Co. v. Wiggins et al. (Tex.) 

(8). Demand and acceptance after injury or death of person insured. 

392(&)—Agent’s acceptance of premiums on policy after notice of insured’s injury, held 
waiver of defense that insured be in good health. National Life & Accident Ins. Co. v. 
Valdez. (Tex.) 

(9). 
392(9)—Insurer need not accept premium after expiration of period of grace but on accept- 
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ance must communicate conditions to insured, and cannot retain money and deny li- 
ability. Insurer must communicate conditions for reinstatement to insured before ac- 
cepting past-due premium, and takes risk of liability accruing before notice to insured 
by accepting premium. Receipt of premium after due held unconditional tender, until 
conditions for reinstatement were communicated or assented to by insured. Premium 
payment tendered after due and retained by insurer on condition, held binding on in- 
surer, where condition was not communicated or assented to by insured. Equitable Life 
Assur. Gn of the United States v. Brewer (Ky.) 

(10). Retention and enforcement of note. 

392(10)—-Insurer cannot keep note for fire insurance premium and claim there was no 

valid insurance contract. Hawes v. American Central Ins. Co. of St. Louis. (Mo.).. 
(11). Offer to return. 

392(11)—Insurer failing to return or tender return of assessments collected under certificate 

— not sees to assert defense of fraudulent misrepresentation. Reed v. Missouri Mut. 
ss’n. (Mo.) . 

392(11)—Failure to return premium assessments on agent’s learning facts waived forfeiture 
for vacancy and waiver could not be withdrawn by tomeee ye return. Everett v. Patrons 
& Farmers Mut. Fire Ins. Co. of Jackson County. 0.) 

§ 395. FAILURE TO STATE GROUND OF OBVECTION RELIED ON. 
395—Insurer, basing refusal to pay life insurance on ground policy had elapsed, cannot there- 
after assert different defenses. Yates v. New England Mut. Life Ins. Co. (Neb. 
395—Insurer’s denial of liability for failure to pay premiums is not waiver of any other de- 

fense. Callen v. Massachusetts Protective Ass’n. Inc. (U. S. 

395—Repudiating contract for nonco-operation waived right to complain of compromise “verdict 
against insured, in absence, of fraudulent connivance. Indemnity Ins. Co. of North Am- 
erica v. Davis Adm’r. (Va.) 

§ 397. PART ICIPATING IN ADJUSTMENT OF LOSS. 

397—-Causing expense in adjustment eid waiver of forfeiture. AStna Ins. Co. of Hartford, 
Conn. v. Daggett & Yancey. 

$§ 399. PAYMENT OF LOSS. 

399—Where agent must have known age was misstated in application and company paid at least 
two benefits it waived misstatement of age as sana for avoiding policy. Jennings v. 
Clover Leaf & Casualty Co. 


Cc. 

§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 

400—Policy containing one-year incontestable clause cannot be contested ne except on 
ground reserved in clause. Standard Life Ins. Co. v. Robbs. (Ark 

400—Time for contest of life policy begins to run from date of issue, in accordance with pro- 
vision of policy to that effect. Incontestable clause in life policy need not be specially 
pleaded when attached to, and made part of, petition. Yates v. New England -Mut. Life 
Ins. Co. (Neb.) 

400—Period, after which policy becomes incontestable, does not stop running on beneficiary 
bringing suit; there being no issue joined until answer. Insured’s death during period when 
policy may be contested does not suspend operation of incontestability clause to authorize 
contest at any time. Policy, incontestable after year except for nonpayment of premiums, 
requires insurer to take affirmative action, contesting policy during year. Defense of fraud 
in answer filed more than year after issuance of policy, incontestable after one year “a 
unavailable against suit, on policy, filed within year, Wolpin v. Prudential Ins. 
America. (N.Y. 

400—Insurer held not entitled to summary judgment in action brought more than two years 
after issuance of nd containing incontestable clause. Killian et al. v. Metropolitan 
Life Ins. Co. (N. Y.) 1 

400—linsurance company cannot make. incontestable clause of policy more onerous than statute 
provides. Failure of insurance company to institute court proceedings within two 
years from date of policy made policy incontestable, though insured dies and payment was 
refused within two year period. Defense under provision of life policy that no obligation 
was assumed unless insured was in sound health held subject to incontestable clause. In- 
contestable clause of policy applies to any conditions which exist when policy was issued 
American Nat. Ins. Co. v. Welsh et al. (Tex.) 

400—Incontestable provisions of policy held inapplicable to disability provision of rider, where 
insured suffered disability before effective date of rider Barnes v. A&tna Life Ins. Co. 
et al. (Tex.) 

400—Reservation of right to contest life policy for fraud after two years held invalid. Na- 
tional Life & Accident Ins. Co. v. Taree. (Tex.) 

400—Ljife policy held to have become effective on date of ‘application and due date, not on date 
it bore as respects contestable year. Schwartz v. Northern Life Ins. Co. (U. S.) 

§ 402. MARINE RISKS IN GENERAL. 

402—Marine policy, covering goods in transit “until safely deposited in * * * 
house at destination” covered loss in a _— notwithstanding intended reshipment. 
Lindo v. Ocean Marine Ins. Co. Ltd. (U 


XII. Risks and Causes of Loss. 

(B) INSURANCE OF PROPERTY AND TITLES. 

§ 421. FIRE. 

421—Loss within fire insurance contract must be by “hostile fire.” Fire in furnace or other 
usual place is “friendly fire’, not within insurance contract. Recovery for loss within 
fire insurance contract is not ” dependent on consumption or actual ignition. Damage to 
jewelry by “fire” in furnace held not covered by fire policy. Damage to jewelry by 
fire in furnace held not covered by fire policy because not within printed exceptions to 
insurer's liability; ‘‘exception.” Reliance Ins. Co. v. Naman. (Tex.) 
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421—Fire escaping into furnace compartment intended for air space only held “hostile fire,” 
allowing recovery for damage by smoke and soot. City of New York Ins. 
Gugenheim. (Tex.) 

§ 424. ACCIDENT. ‘ 

424—Where insured substituted taxicab for one insured under ay, policy without giving 
notice required by agreement, policy did not cover such cab. Melconian v. American 
Employers’ Ins. Co. (Mich.) 

424—Term accidental “collision” with object as used in automobile collision policy means 
contact with some object. Automobile policy covering accidental “collision” did not cover 
damage resulting from hail. American Automobile Ins. Co. v. Baker et al. (Tex.) 

424—-Jeweler’s policy, requiring sendings of jewels not we carried to be by registered 
post, held not to cover loss during transportation by baggage truck. Baggage truck driver, 
transporting trunk containing diamonds to depot, held not personally carrying diamonds, 
within requirement of insurance policy; ‘‘personally carried.” Neglect of insured’s agent 
to personally carry jewels as required by policy, avoided policy, without regard to insured’s 
personal blame. Requirement of jeweler’s policy for personal carriage of jewels not for- 
warded by registered post held applicable to forwarding within city. Eagle & Starr 
British Dominions Ins. Co. Ltd. v. Schliff et al. (U. S.) ee esewee 

424—Entry in rowdy fashion into clothing manufacturer’s loft by five men, who poured acid 
on garments, held “riot attending strike,” within insurance policy, notwithstanding absence 
of tumult or disturbance. Insurance Co. of North America v. Rosenberg et al. (U. S.) 

§ 425. THEFT. 

425—Policy against “theft”, robbery, and pilferage of automobile held not to cover larceny by 
conditional buyer, one of parties insured, by trick or device of worthless check. Fiske v. 
Niagara Fire Ins. Co. (Cal.) 

425—Inducing agent to part with automobile by depositing worthless check on representation 
of trying car as prospective purchaser constituted “theft” within insurance policy. Cham- 
pion v. Chicago Fire & Marine Ins. Co. (N. J. 

425—Travelers policy covering theft of goods in custody of hotel or common carrier granting 
privilege to sell from samples, held not to cover theft of goods left in store in which in- 
sured conducted sale. Robertson et al v. Globe & Rutgers Fire Ins. Co. (N. Y.) 

425—Bank’s loss through depositor’s withdrawal after knowingly depositing forged check held 
result of statutory “larceny” within indemnity bond, not “forgery” within exception. 
Insurance Bank’s loss through depositor’s withdrawal after depositing forged check held 
not result of “delivery” of property, nor “extension of credit,” within exception of indem- 
nity bond. Trade Bank of New York v. United States Fidelity & Guaranty Co. (N. Y.) 

425—Action of bailee hiring automobile in failing to return it constituted “theft” within 
meaning of theft policy. Simpson v. Palmetto Fire Ins. Co. (S. C 

425-—Provision of safe policy exempting company from liability for 
and compartment were opened with force held not applicable to burglar-proof safe. Com- 
partments. in safe, which opened and closed by opening and closing main safe doors 
held “‘opened by force and violence” within policy, when main doors were so opened. 
Maylon et al. v. Ocean Accident & Guarantee Corporation, Ltd. (Wash.) 

§ 427. PROXIMATE CAUSE OF LOSS. 

427—Cause nearest loss is to be considered, and distant causes are to be 
Bank of New York v. United States Fidelity & Guaranty Co. ee 

(C) GUARANTY AND INDEMNITY INSURANCE. 

§ 430. DEFAULT OR OTHER MISCONDUCT OF OFFICER OR EMPLOYEE. 

430—Finance company, insured against loss by fraud, cannot recover for swapping of equall 
worthless obligation. Penn. National Hardware Mutual v. General Finance Corp. (U. S. 

§ 434. LIABILITY INCURRED FOR INJURY TO OR LOSS OF PROPERTY. 

434—-Insurance policy recovering railroad cars for which insured parties were “legally liable” 
covered liability created by their contract to pay railroad company furnishing cars destroy- 
ed, under which railroad recovered judgment. Home Ins. Co. of New York v. Moore & 
awe: Ce csc. see duties 

§ 435. LIABILITY INCURRED FOR PERSONAL INJURY OR LOSS OF LIFE. 

435—Liability sustained by plaintiff using car for private purpose held not within policy 
ome only use in public service. Basta v. United deates Fidelity & Guaranty Co. 
(Conn. ) ky 

435—-Liability for injury sustained due to alleged criminal act of stretching cable across high- 
way in operating wrecking car held within liability policy. Security Underwriters, Inc. 
v. Rousch Motor Co. (Ind.) 

435—Insured’s wife could not recover for injuries under policy indemnifying against dam- 
ages recoverable by injured party. Ayles v. Hartford Accident & Indemnity Co. (N. Y.) 

435—Injury to person stepping into élevator shaft held_not within casualty policy exclud- 
ing elevator coverage. Marcus v. United States Casualty Co. (N. Y.) .. abla 

435—Automobile policy, indemnifying insured against injuries to employees “and also” in- 
juries to insured’s president, required insurer to defend president’s suit against insured. 
Utica Mutual Ins. Co. v. Glennie et al. (N. Y.) .. 

435—Automobile policy, indemnifying against loss by negligent driving, hel 
for assault by insured’s driver; automobile policy indemnifying against loss by negligent 
driving held not to cover attorney’s fees paid by insured in_defending action for assault 
by his driver. Commonwealth Casualty Co. v. Headers. (Ohio) | aie amin si af 

435—Under indemnity policy covering injuries by truck transportation of girder, causing 
injury, held not completed until deposited in designated place. To relieve insurer from 
liability under policy covering accidents by truck, truck must have been entirely disconnec- 
ted from delivering girder, causing injury. Injury by tripping over girder unloaded from 
truck remaining ready to drag girder to designated place held within licy covering 
accidents while truck was in use. Wheeler et al. v. mdon Guarantee Accident Co. 
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435—Persons injured held not protected by liability policy, unless insured’s employee was us- 
ing automobile with insured’s permission. Liability policy held to cover use of automobile 
by one to whom delivered for use with insured’s permission, whether driven to place or 
for purpose contemplated or not. Salesman driving on personal pleasure trip automobile 
delivered to him by employer for use in latter’s business held ‘‘additional assured” with- 
in liability policy. Stovall v. New York Indemnity Co. (Tenn.) 

435—Liability policy, including another’s use of automobile with insured’s permission, held 
not to cover another’s liability incurred on unauthorized joy ride. Frederiksen v. Em- 
ployers Liability Assur. Corp. Ltd., of London, England, et al. (U. S.) 

435—Within indemnity policy of hop field operator, one employed and being transported by 
employer to field held ‘‘employee” and injured in “work necessary and incidental” to hop 
picking. Clemens Horst Co. v. Hartford Accident & Indemnity Co. (U. S.) 

§ 436. NEGLIGENCE OF INSURED. 

436—Generally negligence on part of insured his agents or servants, although causing loss, will 
not relieve insurer from liability. Insured parties alleged negligence in not ay rail- 
road cars to prevent fire could not relieve insurer from liability. Home Ins. Co. of New 
York v. Moore & Rawls. (Miss.) 

(D) LIFE INSURANCE. 

§ 440. TIME OF DEATH. P 

440—Corporation insuring treasurer’s services only by life policy could collect only if he died 
while holding position with company. Under life policy insuring corporation against loss 
by treasurer’s mismanagement or misfeasance, loss could be porate at his death, though 
not then in company’s employ. Baker v. Keet-Rountree Dry Goods Co. (Mo.) ......... 

440—Evidence of insured’s absence for over seven years, without having been heard from 
by family after diligent inquiry, warranted inference that insured was dead. Knack v. Su- 
preme Connell of Royal Arcanum. i ec) ‘ 

§ 441. DEATH WHILE ENGAGED IN UNAUTHORIZED OCCUPATION. : 

441—Policy provision that insurer shall not be liable for death of insured while engaged in 
specified occupation does not apply unless insured was engaged therein as a business. 
Schwartz v. Northern Life Ins. Co. (U. S. 

§ 443. DEATH IN VIOLATION OF LAW. F , ; 

443—No recovery could be had on policy precluding liability for death resulting from insured’s 
unlawful act, where insured was slain after unlawfully pointing pistol at slayer. Provision 
relieving insurer from liability for death by insured’s unlawful act must be reasonably 
construed. North Carolina Mut. Life Ins. Co. v. Evans. (Ga.) 

§ 444. SUICIDE. 

§ 445. —— IN GENERAL. 

(3). Effect of incontestable clause. 

445(3)—-Suicide within year of issuance of policy, excepted as risk assumed, but not from 
incontestable clause, held no defense where not interposed within year after date of 
policy. Standard Life Ins. Co. v. Robbs. (Ark.) 

445(3)—-Insurer, failing to contest life policy for more than eight years after “date of is- 
sue” cannot thereafter make defense of suicide. Yates v. New England Mut. Life 
Ins. Co. (Nebr.) 

445(3)—Incontestable clause in life policy held inapplicable as to defense under suicide clause. 
Wright v. Philadelphia Life Ins. Co. of Philadelphia. (U. S.) 

§ 447. PROXIMATE CAUSE OF DEATH. 

447—-Insurer, not liable under policy for death in commission of unlawful act, is not absolved 
from liability unless death is reasonable consequence of unlawful act. North Carolina Mut. 
Life Ins. Co. v. Evans. (Ga.) 

(E) ACCIDENT AND HEALTH INSURANCE. 

§ 449. WHAT CONSTITUTES ACCIDENT IN GENERAL. 

449—Hemorrhage caused by picking scar tissue in nose held result of “accident” within ac- 
ne insurance policy. Schwartz v. Commercial Travelers’ Mut. Ass’n of America. 
GQirk) ; z 

449—‘‘Accident,”” within accident policy is unexpected happening from unknown cause with- 
out agent’s design. National Life Ins. Co. v. Patrick. (Ohio.) 

§ 451. RISKS AND EXCEPTIONS IN POLICY IN GENERAL. 

(1). In general. 

oe cannot escape liability — accident policy for injury from hazard express- 
y insured against’ by exceptions and ambiguous provisions. Great American 
Co. v. Williams. (Ark.) eae 

451(1)—Insured directing servants when struck by automobile in public highway cannot re- 
cover under accident policy excluding injuries while working in public highway. Con- 
tinental Life Ins. Co. v. Turnbough. (Miss.) : 

451(1)—Accident policy proviso that injuries require surgical attendance every week held 
not to defeat recovery for amputation of frozen fingers. National Life Ins. Co. v. Pat- 
rick. (Ohio) 

451(1)—Automobile passenger, injured by gravel thrown by passing automobile while assisting 
in changing tire, held engaged in “repairing or adjusting automobile,” within accident 
policy. Kennedy v. Maryland Casualty Co. of Baltimore, Md. (U. S.) ..... od viet 

451(1)—Automobile passenger, injured by gravel thrown by passing automobile, while assist- 
ing in changing tire, held engaged in “repairing or adjusting automobile” within accident 
policy. Kennedy v. Maryland Casualty Co. oD i ; 

§ 452. RISKS OF TRAVEL, RAILROADS AND OTHER CONVEYANCES. 

452—Hotel elevator held not “conveyance provided by a common carrier’ within accident 
policy. Ogburn v. Travelers Ins. Co. (Cal.) 

§ 453. RISKS OF OCCUPATION OR EMPLOYMENT. 

453—Injury from falling of hammer from machine on foot of insured repairing machine held 
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caused by “contract with and while operating machine” within accident policy. Great 
American Casualty Co. v. Williams. (Ark.) 

§ 455. EXTERNAL, VIOLENT AND ACCIDENTAL MEANS OF INJURY. 

455—Freezing of fingers while unloading coal during blizzard held “accidental” within acci- 
dent policy. National Life Ins. Co. v. Patrick. (Qhio).. 

455—To recover benefits under policy insuring against disability “from injury by accidental 
means, means must be accidental. Benefits may be recovered under accident policy, 
where infection was accidental, and not merely unexpected result of insured’s voluntary 
act. Proof of injury through external, violent means, not intentionally inflicted supports 
recovery under policy unless resulting from insured’s voluntary act. McFarland v. 
Massachusetts Bonding & Ins. Co. (Tenn.) : 

455—Death from unforeseen, involuntary and unintentional act of means is “‘death resulting 
from accidental means’ International Travelers Ass’n v. Bettis. (Tex.) . 

455—Insured’s death by rupture of blood vessel while driving automobile from ‘woods back 


into road held not accidental, but result of voluntary overexertion. Lyon v. Travelers 
Protective Ass’n. 


(U. S.) 

§ 463. FIGHTING OR PROVOKING ASSAULT. 

463—Exemption from accident insurance policy of injury to insured while engaged in fighting 
held to refer to nonfatal injuries gate Davis v. Massachusetts Protective Ass’n. 

§ 464. INTENTIONAL INJURIE 

464—Where killing of insured by A was intentional and not justified, it was ‘“‘acci- 
dental” within accident policy, Mutual Ben, Health & Accident Ins. Co. v. Tilley. (Ark.) 

464—Insurer may specifically provide against liability in event injury is caused by International 
act. Davis v. Massachusetts Protective Ass’n. (Ky.) 

§ 466. PROXIMATE CAUSE OF INJURY ‘OR DEATH. 

466—Beneficiaries could recover under accident policy, where evidence showed casualty caus- 
ing injuries which could have caused death, though insured might have been suffering 
from aneurism; whether insured died from aneurism or injury in automobile accident 
held for jury. Order of United Commercial Travelers of America v. Etchen. (Ohio). 

466—Disease, aggravated by, or aggravating effects of, and actively contributing to, disability 
or death caused by, accident, precludes recovery on accident policy. Physician’s testimony 
oe ae Saree to insured” + ak peers finding t sat death was due entirely to 
accidental means retney v oodmen Accident Co. 

§ 467. MEM CCIDENT. AS TO TIME OF DEATH OR DISABILITY CAUSED BY 

467—Insurer is not liable under accident policy requiring total and continuous disability, 
where insured continued to work nearly seven months after accident with knowledge of 
injury. Penquite v. General Accident, Fire & Life Assur. Corp. Ltd. (Kan.) 

467—Injuries held not to have totally and continuously disabled insured from date of accident 
and continuing to date of death. McDaniel v. Business Men’s Assur. Co. of America. 


(Mo.) 

467—Disability, before issuing policy held not within policy payable only on disability after 
making payments for one year; under policy payable only for disability occurring after 
making payments for one year, evidence showing disability for three years before issuance 
held demurrable. Clardy v. Grand Lodge of Oklahoma A. O. U. W. (Okla.) 

XIII. Extent of Loss and Liability of Insurer. 

(A) MARINE INSURANCE. 

§ 473. VALUE OF SUBJECT-MATTER. 

§ 474. IN GENERAL. 

474—-In cases of general average contributions by cargoes, as of partial losses of valued car- 
goes, insured is co-insurer if value increases, and recovers proportion of agreed value 
which loss bears to sound value. Gulf Refining Co. v. Atlantic Mut. Ins. Co. (U. S.). 

§ 475. VALUED POLICIES. 

475—Insurance “on liens P. P. I. and F. I. A.” held valued insurance concluding insurers as 
as to damages payable on loss of vessel. Wendell P. Colton & Co. v. New York & 
Cuba Mail S. S. Co. et al (U 

475—In cases of general average contributions by cargoes, as of partial losses of valued car- 
goes, insured is co-insurer if value increases, and recovers proportion of agreed value 
which loss bears to sound value. Agreed value of cargo does not merely limit recovery, 
but assures underwriter against increases in value. Agreed value of insured cargo is 
not mutual estoppel of parties to go outside such value. Rule for reckoning partial loss- 
es of cargoes applies to general average contributions. Whether insured is coinsurer to 
extent that sound value exceeds agreed value cannot be decided on assumption of univer- 
sity of custom of paying only proportion which general wr {a bears to 
agreed value. Gulf Refining Co. v. Atlantic Mut. Ins. Co. (U. S.) 

‘B) INSURANCE OF PROPERTY AND TITLES. 

§ 493. TOTAL LOSS. 

493—Generally injury to foundation is not considered in determining question of total loss 
unless it is specifically mentioned in policy as ~~ insured. Everett v. Patrons & 
Farmers Mut. Fire Ins. Co. of Jackson County 

VALUE OF + cael DESTROYED. 
IN GENER 

499—Contract of fire ome requires insurer to “indemnify” insured if property is burned. 

Measure of recovery for fire insurance loss should be actual value of property, consider- 


ing age and condition; “actual cash value.” Lee v. Providence Washington Ins. Co. 
(Mont. 


) 
§ 500. —— VALUED POL ICIES. 


500—Value of property insured is fixed by value stated in fire policy. Avery v. Mechanics’ 
Ins. Co. (Mo.) 
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500—Insurer, accepting insured’s valuation of dwelling without investigation, cannot there- 


after plead that there was a fraudulent overvaluation. United States Fire Ins. Co. v. 
Sullivan. (U. 


§ 501. INSURA 

501—Limitation of fire insurance to three-fourths of loss is valid, in absence of contrary 
statute. Fire insurance contract, made with and delivered to insured’s broker in New 
York held New York contract not void because limiting insurance to three-fourths of 
loss. Coffin vy. London & Edinburgh Ins. Co. 

$§ 504. EFFECT OF OTHER INSURANCE. ; f 

504—Wind and hail policy provision for pro rata payments by coinsurers held inapplicable, 
where hail insurance was written by only one insurer. Detroit Fire & Marine Ins. Co. v. 
Harkey. (Tex.) 

§ 505. DUTIES OF INSURED AFTER LOSS. 

505—Insured, receiving information that stolen automobile was in foreign state, held not re- 
quired to pursue it after date for payment under theft policy had arrived. Sawyer v. 
National Fire Ins. Co. (S. D.) 

505—In suit on policy insuring goods in dwelling house it was immaterial whether goods re- 
mained in building after fire. Westchester Fire Ins. Co. v. Dixon. (Tex.) 

505—Under fire insurance policy provision requiring insured to protect property and separate 
damaged from undamaged property, insured cannot recover in absence of waiver, where he 
sells property before insurer had opportunity to appraise damage. New York Underwriters 
Fire Ins. Co. v. Malham & Co. CU. S.) 

(C) GUARANTY AND INDEMNITY INSURANCE. 

§ 512. LIABILITIES INCURRED FOR INJURIES TO PERSONS OR PROPERTY. 

512—Loss for which indemnity company is absolutely liable is such as it would have to pay 
assured if conditions of policy were met. Guerin v. Indemnity Ins. Co. of North Amer- 
ica. (Conn.) . see 

512—Policy indemnifying against liability for personal injuries held one of indemnity against 
liability; hence insurer was subject to garnishment on final judgment against insured, 
Soeee eet ped by insured. Drumm v. Ft. Dearborn Casualty Underwriters of Chicago, 

=. Cie wep : So ukes 

512—Whether insurance contract is indemnity contract against actual loss, or against Jiabilit 
for loss, depends on intention of parties. Contract indemnifying against loss, with con- 
dition that insured should notify company of accident, and not voluntarily assume right, 


838 
122 


648 


held policy of indemnity against liability, Slavens v. Standard Accident Ins. Co. (U. S.)1153 


§ 513. EXPENDITURES. cal. " 

513—Liability under indemnity policy, permitting insured to provide immediate surgical aid, 
is limited to reasonable period for notice of accident and further period which insurer 
might reasonably require to take action. ‘Taylor v. Federal Surety Co. (Ky.) 

§ 514. DAMAGES INCURRED OR PAID. 

514—Mistake of insurer against liability as to liability of insured’s co-defendant held not 
bad faith in refusal to settle to maximum liability. Mendota Electric Co. v. New York 
Indemnity Co. (Minn.) 

514—One injuried in automobile accident, after recovering judgment against insured in action 
not defended by insurer, could garnish insurer under liability policy, and recover judgment 
against insured. Policy indemnifying insured against “loss” from injuries by automobile 
and limiting insurer’s liability to loss effectually paid by assured held not mere contract 
of reimbursement but liability contract. Person’s financial worth is value of property less 
liabilities; ‘‘loss’’ being decreased in resources of increase of liabilities. Automobile acci- 
dent policy will not be construed to limit insurer’s liability to reimbursing insured for 
money paid in discharging liability. Provision of automobile accident policy requiring no- 
tice of claims and insurer’s agreement to defend suit indicates policy of indemnity 
oot liability, not merely against damages. Goerss v. Indemnity Company of America. 
—Liability is imposed by law under automobile liability policy when judgment against in- 
sured becomes final by expiration of time for appeal; ‘Liability imposed by law.” Judg- 
ment on verdict of jury taken on inquest is final judgment as respects insurance. In- 
surer held not released of liability under automobile liability policy because primary 
action resulted at_inquest before judge and jury. Weiss v. New Jersey Fidelity & 
Plate Glass Ins. Co. (N. Y.) Pranks aie xelh a x 

514—Emplovers liability insurer held not liable for more than amount of policy on ground 
of negligence in failing to settle for less. Best Bldg. Co. Inc. v. Employers Liability 
Assurance Corporation, Ltd. et al (N. Y.) ... Wee 

514—Hospital and medical expenses for eight weeks held not covered by indemnity policy 
ger we incurred at time of injury. Ayles v. Hartford Accident & Indemnity 

ye. EP otk sows 

514—-Motor bus company held entitled to recover amount of judgments against it from its 

liability insurer, notwithstanding other claims growing out of same accident had not 


been reducec 
¥.) 


v. Davis Adm’r. (Va.) . 4 

$ 514%. DEFENSE OF ACTIONS. 

5141%4—-Liability policy is avoided by insured’s refusal to give information for defense by 
absenting himself, or by making deliberate misstatements with collusion with injured 
person. That insured and persons injured in his car were friends held not to prevent 
recovery on liability policy. where there was no bad faith or collusion. Non-prejudicial 
refusal of insured under liability policy to execute pleadings does not warrant insurer’s 
repudiation under policy. Refusal of insured under liability policy to execute affidavit 
of defense in trespass action stating automobile trip in which injuries occurred was for 
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pleasure only held not to warrant insurer’s repudiation of obligation. Conroy v. Com- 
mercial Casualty Co. (Pa.) 


(D) LIFE INSURANCE. 


§ 515. AMOUNT PAYABLE ON DEATH. . eer : 

515—“Broncho-Pneumonia” held “pulmonary disease” within life policy limiting recovery in 
case of death from pulmonary disease within twelve months; “inflamation,” ‘ Disease”. 
Southern Life & Health Ins. Co. v. Drake. (Ala.) y ; 

515—Under oo providing only partial liability if insured died from pulmonary disease or 
chronic bronchitis, beneficiary was entitled to full recovery where insured died from 
broncho-pneumonia; “pneumonia.” Southern Life & Health Ins. Co. v. Drake. (Ala.) 

§ 516. AMOUNT PAYABLE ON DISABILITY BEFORE DEATH. 

516—Disability clause, providing for waiver of premiums and payment of tenth of face of 
policy on each anniversary during insured’s lifetime, held not to require payment on 
anniversary after insured’s death. Disability benefit held not apportionable on_insured’s 
= Gefore policy anniversary on which otherwise payable. Peek et al. v. New York Life 
ns. Co. owa 

§ 517. AMOUNT OF INCONTESTIBLE OR PAID UP POLICY. 

517—Insurer held justified by statute and policy in reducing sum payable to amount purchas- 
able by premium paid at correct age of insured misstating age in application. Incon- 
testable clause held not waiver of right to complain of misstatement of insured’s age, in 
the) of condition limiting recovery in such case. Sipp v. Philadelphia Life Ins. 

a. 

(E) ACCIDENT AND HEALTH INSURANCE. 

$§ 524. TOTAL DISABILITY. = Sire 

524—Insured who became blind and totally disabled held entitled to disability em and to 
exemption from liability for premiums under life policy. Intersouthern Life Ins. Co. v. 
Hughes Committee. (Ky.) re se eee . 

524—Insured’s loss of use of both hands entitled him to total disability under disability policy 
though able to conduct business for profit. Loss of use of hands is “total” within disability 
policy, when no practical use can be made of them. Berset v. New York Life Ins. Co. 


(Minn.) 

§ 525. CONFINEMENT TO HOUSE OR BED UNDER CARE OF PHYSICIAN. 

525—Sick benefit policy held only to require insured to have been confined to house on a sub- 
stantial sense. Going to doctor’s office held not being visited by him within sick benefit 
policy. Lusk v. Commonwealth Casualty Co. (Mo.) 

$ 527, PARTICULAR INJURIES SPECIFIED IN POLICY. . Sa la a 

527—Number of members of association in good standing determines association’s liability 
under unconditional obligation to pay 50 cents for each member for loss of eye. Members 
right to recover for loss of eye held not affected by fact that association took in members 
exmepted from assessment for loss of eye. Expression “‘permanent disability as used in 
in mutual insurance certificate, held to mean loss of eye. Stephenville Mut. Life Ins. 
Ass’n. et al. v. Gant. (Tex.) ; 

527—Total destruction of sight of one eye held to entitle insured to recover under policy, 
notwithstanding provision requiring removal of eyeball was not complied with. Covington 
et ai. v. Sextet Local Mut. Aid Ass’n. et al. (Tex.) 

$ 528. IMMEDIATE, CONTINUOUS OR PERMANENT DISABILITY. 

528—Beneficiary could not recover for assured’s death, where assured performed regular du- 
ties after accident and was not “continuously disabled” within accident policy. Coburn 
v. Maryland Casualty Co. (Ky.) 

§ 530. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY. 

530—Insured recovering weekly indemnity for total disability under accident policy could 
not recover indemnity for time spent in hospital under another provision under terms 
of policy. Great American Casualty Co. v. Williams. (Ark.) ... ir ashe 

530—Recovery for injuries sustained in being shot in scuffle when attacked held not limited b 
policy provision as being “intentional injury by another.” Jennings v. Clover Leaf Life & 
Casualty Co. et al. (S. C.) 

§ 531. CLASSIFICATION OF RISK. 

531—Insured, employed in supervisory capacity held not to have “changed occupation” to 
common laborer by assisting in putting out fire. Casual act of insured employed in super- 
visory capacity in assisting in putting out fire held not to constitute “‘change of occupation” 
reducing indemnity. Insured classified as “assistant technologist” and ‘‘oil well broker” 
“changed occupation” on becoming department head of oil company, holding ‘“‘supervisory 
position.” Provision of policy for reduction of indemnity on change to more hazardous 
occupation held inapplicable, where insured’s occupation was not classified. Insured’s 
change of occupation from that of “assistant technologist” and “‘oil well broker’ to super- 
intendent over production department of oil company held not change to more hazardous 
occupation. Elkins v. A&tna Life Ins. Co. of Hartford, Conn. (Tex.) 


XIV. Notice and Proof of Loss. 

§ 536. NECESSITY OF STATEMENT OR PROOF OF LOSS. 

536—Reasonable condition in life policy requiring proof of death is enforceable unless ex- 
presslv or imnliedlv waived. Schell v. Metropolitan Life Ins. Co. (Mo.) 

§ 537. PERSONS WHO MAY GIVE NOTICE OR MAKE PROOF. f eee 

537—Ininred nerson’s compliance with condition of automobile indemnity policy requiring 


prompt notice and information held sufficient, entitling him to sue thereon. Slavens e, 


St»ndard Accident Ins. Co. (U. S.) 
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$ 539. TIME FOR NOTICE AND PROOF. 
(1). In general. 

539(1)—Requirement of fire policy that proofs of loss be furnished within 60 days after loss 
did not provide unreasonably short period. Staples v. Continental Ins. Co. (Ky.) 

539(1)—Accident policy requiring proof of continued disability within reasonable time, as con- 
dition precedent to recovery, is not void. Accident poy requiring, claiming compensa- 
tion for disability, to furnish insurer reasonable proof of continuance of disability, is not 
unreasonable. Southern Surety Co. v. Aronson. (Tex. 

539(1)—Notice of injury within 91 days was required, where health and accident policy, re- 
quiring notice with 20 days, extended limitations to minimum period allowed. Business 
Men’s Ass’n of America v. Arrington. (Tex.) 

539(1)—Provision requiring proof of loss to be made within 90 days is valid, and compliance 


therewith is condition precedent to recovery on policy. Callen v. Massachusetts Protective 
Ass’n. Inc. S.) 


(3). “Immediate” notice. 

539(3)—Insured, running automobile into ditch and seriously injuring plaintiff, should be 
iven immediate written notice to insurer_under automobile liability policy. Weiss v. 
ew Jersey Fidelity & Plate Glass Ins. Co. ef 

539(3)—-Automobile indemnity policy, conditioned on assured giving “immediate” notice of 
claim, required notice within reasonable time under circumstances. Heller v. Standard 
Accident Ins. Co. (Ohio) 

539(3)—In liability policy providing insured shall give immediate notice of accident term 
“immediate notice” means within reasonable time. General Acc. Fire & Life Assur. Corp. 
Ltd., v. Butler’s Ice Cream Factory, Inc., et al. (Tex.) 

(5). Effect of failure or delay. 

539(5)—Failure of insurer to receive notice of accident causing injury, not required as condi- 
tion to recovery, will not permit recovery, unless injurious to insurer. Caldwell v. 
Life & Casualty Ins. Co. of Tennessee, (Ga.) 

539(5)—Terms of life insurance policy requiring proof of death held not to provide for for- 
feiture on failure of proof, but merely for deferring payment. Schell v. Metropolitan 
Life Ins. Co. 0. 

539(5)—Failure to file proof of loss within required time held not to forfeit insured’s right 
to recover on fire policy, in absence of by-law provision for forfeiture. Everett v. Pa- 
trons & Farmers Mut. Fire Ins. Co. of Jackson County. (Mo.) 

539(5)—-Insurer, reserving hts, held not liable under automobile liability policy to in- 
sured or injured party, a insured failed to give immediate notice of injury. Weiss v. 
New Jersey Fidelity & Plate Glass Ins. Co. (N. 

539(5)—Insured not forwarding summons to automobile liability insurer for five months, held 
not entitled to recover amount of judgment and attorneys’ fees paid. Condition of auto- 
mobile liability policy for immediate notice of accident or claim and immediate forwarding 
of summons is of essence. Heller v. Standard Accident Ins. Co. (Ohio) 

539(5)—Failure of insured to file proof of loss within time held to prevent recovery not- 
eens, One s arrangements for taking insured’s position. Caracuzzo v. Orient 

( ) 


539(5)—Insured filing proof ‘of loss in 130 days under accident policy providing wrest should 
e filed within 91 days, could not recover. Southern Surety Co. v. Aronson. (Tex.) .. 635 
539(3)—Failure to prove loss does not bar recovery, but is condition precedent, waived if 
not pleaded. Westchester Fire Ins. Co. v. Dixon et al (Tex.) .. 1122 
539(5)—Liability insurer, not notified of action against insured, held entitled to defend on 
merits suit by injured person who recovered default judgment. Merriman v. 
land Casualty Co. (Wash.) . 
(6). Excuses for failure or delay. 
$39 (6)—Delay in notifying insurer under automobile indemnity policy of suit against insured 
held not excusable for lack of —w if insured fails to use due diligence. Heller 
v. Standard Accident Ins. Co. (Ohio) 
539(6)—That insured was confined to bed for 5 weeks by injuries held to excuse making of 


ww w = report for first 30 days. Jennings v. Clover Leaf Life & Casualty Co. 
eta 


( 
§ 540. SUFFICIENCY OF NOTICE. 
540—Substantial compliance with life and accident insurance policy provisions peretins 
notices is sufficient. Jennings v. Clover Leaf Life & Casualty Co. et al. (S. 
§ 542. STATEMENTS OR PROOFS OF LOSS OF OR DAMAGE TO PROPERTY. 


(1). In general. 

542(1)—Formal proof of loss as contradistinguished from “notice” of loss held required only 
4 ~~ —— loss, and not total loss. Continental Ins. Co. of New York v. Nabors et 
a ‘ex 

§ 543. PROOFS OF DEATH OR INJURY TO INSURED. 

$43—Submitting.proofs of loss on another policy covering same loss, substantially conforming 
to requirements of proofs on palicy sued on, held sufficient. Caldwell v. Life & Casual- 
ty Ins. Co. of Tennessee. (Ga.) 

543—-No formality is required in furnishin ve of death” of insured unless policy so 
reavires. Schell v. Metropolitan Life fas (Mo.) 39 

543—Policy stipulating that proof of insured’s aed and permanent disability ‘should be 
“satisfactory” held not to give insurer exclusive right to determine sufficiency of proof. 
State Life Ins. Co. v. Atkins (Tex.) 

§ 545. VERIFICATION OF STATEMENT OF PROOFS. 

$45—Univerified document held not sufficient as proof of fire loss. Orr et al v. National Fire 


Co. (S. D.) 137 
$ 547%. 


547%—Provision requiring insured to exhibit remains of property, specifying no time, held to 


1220 





Topical Index 


require reasonable time for inspection; period of over 30 days before disposition of 
property held not unreasonable time for inspection required by fire policy. Siegel v. 


ns. Co. of North America. > ee 
§ 550. EFFECT OF STATEMENTS AND PROOFS IN GENERAL. 
$50—Insured held not estopped by proofs of loss showing breach of warranty of ownership 
where facts explained to adjuster. False statements in proofs of loss estop insured only 
when insurer acts to its injury. First Nat. Bank of Wagener, S. C. v. Glens Falls 
Ins. Co. of Glens Falls, N. Y. (U. S. 
§ 551. DEFECTS ANI) AMENDMENTS. 
551—To avoid liability policy, insured’s departure from terms of contract as by defective no- 
tice must be prejudicial. Conroy v. Commercial Casualty Co. (Pa.) 
§ 552. MISSTATEMENTS OR OMISSIONS. - 
552—Physician’s failure to answer, in proof of death, whether he considered insured good 
risk at issuance of policy, held not equivalent to statement that he did not think insured 
was in good health. Old American Ins. Co. v. Hartsell. (Ark.) . 
552—Failure of proof of loss to disclose equitable interest of another does not in and of itself 
avoid policy. Failure of proof of loss to disclose equitable interest known to insurer did 
not preclude recovery. National Union Fire Ins. Co. v. Mulholland et al. (Ohio) 
552—That insured originally described trip during which accident occurred as one of pleas- 
ure, whereas trip was also taken to demonstrate car, held not to avoid responsibility of 
insurer on liability policy. Liability policy is not avoided by mistake in insured’s ver- 
sion of accident. onroy v. Commercial sualty Co. (Pa.) 
§ 553. FRAUD OR FALSE SWEARING. 
(1). In general. : : 
553(1)—Untrue statement to avoid policy must be knowingly and intentionally made to de- 
fraud insurer. Pedrotti et al v. American Nat. Fire Ins. Co. (Cal). .... 
553(1)—Where court found fire loss to be $21,000, amount of $24,423.20 stated in proofs of 
loss did not warrant assumption that insured’s affidavit was willfully false. New York 
Underwriters Fire Ins. Co. v. Malham & Co. 
§ 554. ESTOPPEL OR WAIVER AS TO NO 
AND OBJECTIONS. 
555. IN GENERAL. ; ; 
555—Burglary policy provisions for proofs of loss being for company’s benefit may be waived 
by it. Brooks v. Fidelity & Deposit Co. of Maryland. (S. D.) 
555—Formal proof of loss under fire policy may be waived. Continental Ins. Co. of New York 
v. Nabors. (Tex.) 
§ 556. POWERS OF OFFICERS OR AGENTS. 
(1). In general. s ‘ oe 
556(1)—Agent may not waive conditions of policy requiring proof of loss, except in writing. 
Caracuzzo v. Orient Ins. Co. (R. I.) Y : 
556(1)—Agent of insurer authorized to issue policies and his employee and_ adjuster could 
waive formal proof of loss required by theft policy covering automobile. Sawyer v. 
National Fire Ins. Co. (S. D.) . 
(2). Powers of adjusters. 


382 


556(2)—Adjuster’s waiver of proof of loss by promising payment held apparently wae 


scope of authority to adjust loss. A&tna Ins. Co. v. Waters et al. (Ga.) .. 
556(2)—Agent of insurer authorized to issue policies and his employee and a 
waive formal proof of loss required by theft policy covering automobile. 
National Fire Ins. Co. (S. D.) 
§ 557. EXPRESS WAIVER. , 
557—Waiver of written notice of hail loss did not excuse insured from making proof of loss, 
where no steps were taken toward adjustment. Browning v. Springfield Fire & Marine 
Ins. Co. of Springfield, Mass. (M 
§ 558. —— IMPLIED WAIVER IN 
(1). Acts and conduct in general. 
558(1)—Insurer under group policy waived due proof of continuance of insured’s disability 
by having insured examined by insurer’s own physician. Hardie vy. Metropolitan Life 
Ins. Co. (Mo.) Cima a eae 
558(1)—Insurer under automobile liability policy, defending action against insured, held not 
to have waived reservation of right to disclaim liability for insured failure to give notice, 
Insured’s consent to insurer’s defending litigation and reserving right to repudiate lia- 
bility under automobile liability policy may be expressed or inferred. Weiss v. New 
Jersey Fidelity & Plate Glass Ins. Co (N. Wen. Ube tne. ion a id 3 
558(1)—Insurance company held not estopped from asserting insured’s failure to file proof of 
loss, by understanding of insured’s attorney as to taking of insured’s deposition. Cara- 
cuzzo v. Orient Ins. Co. (R. I.) . 
(2). Statements and acts of officers and agents. 
558(2)—Waiver of proof of death of insured may be implied by words or conduct of insurer’s 
officers or agents. Schell v. Metropolitan Life Ins. Co. (Mo.) 
558(2)—Provision in automobile theft policy as to proofs of loss may he waived by acts 
of insurer or its agents. Sawyer v. National Fire Ins. Co. (S. D.) 
(4). Failure to furnish blanks. 
558(4)—Insurer held not estopped from asserting that proof of loss was not furnished in time 


by refusal to accept delayed proof after failing to provide forms. Southern Surety Co. 
v. Aronson. (Tex. 


(6). Recognition of liability. 
558(6)—Insufficiency of notice of injtiry required by accident policy held not defense, where 
insurer by authorized agent offered to pay loss; insurer’s offer to pay all or part of 
loss on accident policy amounts to waiver of notice of injury. Penquite v. General Ac- 
cident, Fire & Life Assur. Corp. Ltd. (Kan.) ; 
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§ 559—DENIAL OF LIABILITY. 
1). Insurance of property. 

559(1)—Insurer, declining to settle because proof of loss was not furnished, did not waive 
proof of loss. Fidelity Phenix Ins. Co. of New York v. Vincent. (Ky.) 

559(1)—Insurance company, denying liability within time for presenting proof of loss waives 
proof of loss. Staples v. Continental Ins. Co. (Ky. 

559(1)—Insured’s furnishing proofs of loss by fire held waived where, prior to loss, insurer 
had notified insured that it would not pay losses. Orr et al v. National Fire Ins. Co. 


(S. s 

5§59(1)—Insurer denying liability before lapse of period for furnishing proof of loss is pre- 
cluded from asserting failure to timely file such proof. Insurer’s denial of liability held 
waiver of condition requiring proofs of loss. Continental Ins. Co. v. Fortner (U. §.) .. 

(2). Life and accident insurance. 

5$59(2)—Proof of death held not required where insurer did deny liability under policy with- 
in time for making proof. Mutual Ben. Health & Accident Co. v. Tilley (Ark). 38 

559(2)—Disability insurer’s denial of liability waives proof of loss. Hardie v. Metropolitan 
Life Ins. Co. (Mo.) 

559(2)—Insurer’s rejection of claim on industrial life policy, subsequently retracted, held not 
to waive policy requirement of proofs of death. Giaimo v. Metropolitan Life Ins. Co. 


§ 560 oro 7” OBJECT OR TO STATE GROUND OF OBJECTION. 
. In general. 
560(1)—Insurance company which failed to object when notice of loss was received, and 
which was not prejudiced, could not avoid policy for delay in giving notice. Alexander 
et al. v. Home Ins. Co. (S. D.) 
561. ADJUSTMENT OF LOSS AND NEGOTIATIONS FOR SETTLEMENT. 
561—Proof of death under accident policy held waived, where insurer, receiving notice of 
death, made effort to settle claims by paying sick benefits. Pacific Mut. Life Ins. Co. 
v. Cash. (Ky.) 
561—Proof of loss as condition precedent to action on fire policy held not waived, where ac- 
tion was instituted on day nonwaiver agreement was signed. Fidelity Phenix Ins. Co. 
of New York v. Vincent. (Ky.) . 
561—Insurer’s attempt to adjust loss held waiver of insured’s failure to give notice required by 
accident policy. Jennings v. Clover Leaf Life & Casualty co. et al. (S. 
561—Actual knowledge of insurer’s adjuster, imputed to insurer, of total loss, 
proof of loss unnecessary. Continental Ins. Co. of New York v. Nabors et al. , (Tex.) af 
562 PAYMENT OF LOSS. , ’ f 
562—Indemnity insurance company by appearing and settling suit against insured waived 
lack of notice of accident. Taylor v. Federal Surety Co. (Ky.) 
XV. Adiustment of Loss. 
§ 567. Reta. OF PROVISIONS OF POLICY FOR APPRAISAL OR ARBITRA- 
567—-Provision of fire policy for appraisal of loss in case of disagreement pre-supposes actual, 
bona fide disagreement. Insurance Co. of North America et al. v. Baker. (Colo.) 
567—Policy containing statutory provisions for board of appraisal is voluntary contract. In- 
surer’s denial of liability does not deprive insured of right to arbitration as to amount 
of loss. Itasca Paper Co. v. Niagara Fire Ins. Co. (Minn.) 

§ 571. APPOINTMENT OF UMPIRE. E 5 . 

571—Order appointing umpire pursuant to insured’s application ample notice to insurer that 
after 15 days held valid. Power of municipal judge to appoint umpire to assist in ap- 
raisal held not exhausted by appointment subsequently resigned. Cady Land Co. v. 
hiladelphia Fire & Marine Ins. Co. (Wisc.) ae 

$ 572, PROCEEDINGS ON APPRAISAL OR ARBITRATION. 

$72—Duties of board of appraisers in standard fire policy are in nature of common-law ar- 
bitration; board of appraisers in standard form fire policy must determine coverage 
when necessary to determine loss. Board of appraisers in standard fire policy cannot 
determine general question of liability. Itasca Paper Co. v. Niagara Fire Ins. 
(Minn.) 


(1). Form, requisites, and validity of award in general. 
574(1)—Court, to prevent manifest injustice, may consider method by which insurance ap- 
praisers reached decision, though appraisement was fair on face. Lee v. Providence 
Washington Ins. Co. (Mont.) 
(3). Partiality or other misconduct of arbitrators or appraisers. 
574(3)—Equity will look into, and, if necessary set aside, decision of insurance appraisers, 
where proceedings were not honestly and fairly conducted. Action of the insurance ap- 
praisers, in deducting 10 per cent. from value of building destroyed, for ‘commercial 
depreciation” after deducting 22.44 per cent. for depreciation, held arbitrary and as 
matter of law wrongful. Lee v. Providence Washington Ins. Co. (Mont.) Sd a 
574(3)—Insured’s appraiser held not disqualified by refusal to act with insurer’s appraiser 
and umpire appointed pursuant to insurer’s request. Cady Land Co. v. Philadelphia Fire 
& Marine Ins. Co. (Wisc.) Rint 
(5). Effect of award in general. 
574(5)—Determination of board of appraisers in standard fire policy is conclusive only in 
relation to determination of loss. Insurer after award by board of appraisers may li- 
tigate question of coverage to determine liability. Itasca Paper Co. v. Niagara Fire 
Ins. Co. (Minn.) 
(7). Actions to set aside award. 
574(7)—Court, if justified in setting aside award of insurance appraisers, may determine 
amount of damages sustained and render judgment therefor. Insured’s complaint, ‘al- 
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leging appraisers were guilty of “arbitrary” action in fixing depreciation without know- 
ledge or ,information of subject held to state cause of action; “‘misconduct”; ‘‘mal- 
feasance;” “‘misfeasance.” In insured’s action to set aside appraisers award, copy, of 
award, with statement explaining method of reaching result, given plaintiff’s appraiser 
for plaintiff by appraiser and umpire, held admissible. Lee v. Providence Washington 
Ins. Co. (Mont. 

574(7)—Issue_as to fraud or gross mistake in award by appraisers not pleaded by answer 

eld not involved. Cady Land Co. v. Philadelphia Fire & Marine Ins. Co. (Wisc.). 

§ 575. FAILURE OF APPRAISAL OR ARBIT ATION. 

575—Umpire’s qualified concurrence in appraiser’s estimate held “not finding that sound value 
of insured property was inventory value. Where through parties’ mutual fault, or without 
either’s fault, appraisal fails, and new _— is impossible, recov on fire insurance 
policy must be based on independent evidence; where through mut fault, or without 
either party’s fault, appraisal fails, and new appraisal is impossible, insurer’s option to 
— property at 4 Spree. value or to replace is not available. Siegel v. Ins. Co. of North 

merica. ( 
$ 576. ESTOPPEL ol WAIVER AS TO ADJUSTMENT OR ARBITRATION. 
1). n genera 

576(1)—Adjuster’s statement that fire loss was nominal and other conduct held to indicate un- 
justifiable — to create disagreement not contemplated by provision for appraisal. In- 
surance Co. of North America et al. v. Baker. (Colo.) 

576(1)—Insurer may waive policy requirement of appraisal of fire loss. Insurer’s demand 
for the holding of examination of insured held not waiver of its right to appraisal of fire 
loss. Ferrari v. Northwestern Nat. Ins. Co. (N. Y.) 

. By denial of liability. 

576(2)—Insurer’s denial of fire loss nee waiver of appraisement clause. Insurance Co. 
of North America et al. v. Baker. ( 

$§ 579. SETTLEMENT BET YY San PARTIES. 

579—Beneficiary’s acceptance, within first two insurance years, of amount of premiums _ 
on theory of insured’s suicide, held to discharge insurer’s liability. Woodbery v. 
Life Ins. Co. (N. Y-) 

579—Insurance company’s delay in payment of loss released insured from oerosment to aon 
made contingent on immediate payment. Avery v. Mechanics’ Ins. Co. (Mo.) 

579—Beneficiary accepting compromise on disputed claim under policy, cannot thereafter re- 
cover balance until renouncing compromise and tendering consideration received. Pelletier 
v. Phoenix Mutual Life Ins. Co. (R. I.) 

XVI. Right to Proceeds. 


$ 581. POENSURED. TO OR FOR BENEFIT OF MORTGAGEE OF PROPERTY 


581—Mortgagee agreeing to insured’s applying amount of policy on new residence waived right 
to collect proceeds against insured relying on agreement. Mortgagee consenting to in- 
sured’s constructing new residence could not recover insurance to protect itself against 
liens on new residence paid for by insured. Right to insurance against mortgagee con- 
senting to insured‘s constructing new residence held unaffected by fact that new residence 
was cheaper than old. Business Men’s Assur. Co. of America v. Burks. (Ark.) .... . 

$81—Holder of insured’s mortgage notes had superior claim to proceeds of fire insurance poli- 
cies under loss payable clauses. That Directors’ resolution authorizing loan to corporation 
was not entered on minutes held immaterial on question of mortgagee’s superior claim to 
proceeds of fire insurance sr civerpet and London and Globe Ins. Co. Ltd., et al. 
v. Aleman Planting & Mfg. Co. et al. 

581—Under fire policy payable to mortgagee ‘ _ as ‘interest might appear’, mortgagee’s in- 
terest was indebtedness which mortgagor owed according to note and mortgage. Norwich 
Union Fire Ins. Soc., Ltd., v. Citizens’ Building & Loan Ass’n. (Tex.) 

§ 582. ay ey FOR BENEFIT OF PARTIES INTERESTED IN PROPERTY 

URED 

$82—Excess a maritime lien insurance over liens taken out by — in violation of or- 

der held not to inure to benefit of lien claimants. Wendell P. Colton & Co. v. New 


558 


345 


York & Cuba Mail S. S. Co. et al (U. S.) 2... eee eee tet ee ee ees 1131 


$ 583. LIFE OR ACCIDENT POLICY PAYABLE TO INSURED, HIS REPRE- 
SENTATIVES OR ESTATE. 
(2). Policy payable to relative or person equitably entitled. 

583(2)—Where life insurer paid insurance to insured’s separated wife in good faith under 
facility of payment clause, insured’s administrator cannot recover. Payment of life 
insurance in good faith to relative or connection by marriage under facility of payment 
clause should be upheld unless it works — upon equitable claimant. Jones’ Adm’r. 
v. Prudential Ins. Co. of America. (Ky.) 

§83(2)—Under facility of payment clause insurer held under no greater obligation to pay 
insured’s administratrix, named as beneficiary, than person incurring expenses for in- 
sured. Person furnishing insured board and lodging held possible beneficiary of indus- 
trial life policy. Person furnishing insured board and lodging held entitled to proceeds 


of ote te policy as against insured’s administratrix. Ellis v. Metropolitan Life 
‘o. (Mo 


Tn 
$83(2)—Insurer pe be estopped to deny selection of one equitably entitled to receive proceeds, 


where a‘ent misled another to his injury. Rustin v. Prudential Ins. Co. 
f 584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY 
585. ane HTS OF PERSONS DESIGNATED IN GENERAL. 


(1). In _ general. 
585(1)—Affidavit of death and indebtedness warranted insurer in paying life policy to ex- 
tent of indebtedness to heneficiarv bank. Shelby et al. v. Union Life Ins. Co. (Ark.).. 
(4). Policy payable to wife and children. 
585(4)—Under life policy providing that in event of death of beneficiary proceeds went to 
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beneficiary’s brothers and sisters, childsen of beneficiary had no right to proceeds, Sher- 
wood v. New York Life Ins. Co. et al. (La.) : 

§ 586. VESTED INTEREST OF BENEFICIARY. ; : 

586—Insured’s wife, beneficiary in pues containing no right to change beneficiary, acquired 
vested interest in policy "bee rom claims of husband’s creditors. In re Hayes’ Will. 


(N. Y.) 

586—Where insured_reserved right to change beneficiary in policy, 
right therein. Cummings v. Conn. General Life Ins. Co. ( 
587. —— CHANGE OF BENEFICIARY. | 3 : 

587—Assured, having designated beneficiary with insurable interest, cannot change beneficiary 
without consent, unless policy clause permits. Stringfellow et al. v. Alexander et al. 
(Fla.) . : . 

587—Rights of wife as beneficiary of husband’s policies containing no right to change bene- 
ficiary could not be impaired except by wife’s act. In re Hayes’ Will. (N. Y.) | 

587—Insured’s request for change of beneficiaries, delivered to insurer, held operative, not- 
withstanding faneres’® pilare to make required indorsements. Hall et al. v. Prudential 
Ins. Co. et al. (N. Y. 

$ 588. SURRENDER OF POLICY AND ISSUE OF NEW POLICY. ; 

588—Insured’s request for new policy payable to his estate, for indorsement on birth of 
expected grandchild, held to give grandchild no interest in insurance. Hall et al. v. 
Prudential Ins. Co. et al. (N. 

§ 590. RIGHTS OF CRED 

590—Corporation held not entitled to interest on premiums paid for policy on treasurer’s life 
from time of payment, in absence of book entries charging him ihotoutth or demand 
therefor. Baker v. Keet-Rountree Dry Goods Co. (Mo.) 

§90—Corporation had lien on proceeds of policy insuring treasurer for premiums paid, though 
not mentioned in policy. Baker v. Keet Rountree Dry Goods Co. (Mo.) ty 

590—-Law authorizing seizure of certain preety and “other evidences of debt” limits seiz- 
ure to evidences of debt of like kind and character. Insured’s opinion to take surren- 
der value of policy is not “evidence of debt,’’ within law authorizing attachment until 
option is exercised. Insurance policy with cash surrender value held subject to attach- 
ment. Industrial Loan & Investment Co. v. Missouri State Life Ins. Co. (Mo.) 

590—Insured’s wife, beneficiary in ro containing no right to change beneficiary, acquired 
wed, interest in policy free from claims of husband’s creditors. In re Hayes’ Will. 


590—Statute making insurance for wife inure to benefit of husband’s creditors as respects 
annual premiums in excess of $500 applies, whether wife or husband effects irisurance. 
Statute making insurance purchased with annual. premiums in excess of $500 out of 
husband’s estate inure to husband’s creditors held not impliedly repealed by statute 
relating to insurance for person other than insured. Chatham Phenix Nat. Bank & Trust 
Co. v. Crosney. (N. Y.) 

590—Creditors have no rights in proceeds insolvent’s life policy beyond insurance purchased 
with premuims withdrawn from estate after insolvency. Where insolvent assigned life 
policy to secure debt in excess of cash surrender value, insurance money on excess of 
secured debt held payable to insured’s wife. White v. Pacific Mutual Life Ins. Co. 


591—Policy payable to corporation ‘‘creditor” as its interest may appear “balance if any” to 
insured or his executors, insured against loss of definitely ascertainable amount due 
corporation from insured; ‘debtor’ Life policy payable to corporation ‘‘as its interest 
may appear, balance if any” to insured’s executor, held to contemplate interest capable 
of exact computation. Policy on corporation treasurer’s life held to insure corporation 
against definite loss through his mismanagement or misfeasance, as well as loss of ser- 
vices. Baker v. Keet-Rountree Dry Goods Co. (Mo.) 

591—Policy payable to corporation as interest may appear, balance if any to insured’s bene- 
ficiaries, contemplated ascertainment of balance by adjustment between beneficiaries. Un- 
der policy payable to corporation as interest appears, balance to insured’s representatives, 
interest as beneficiary is necessary to warrant payment to company. Corporation held 
not entitled to proceeds of policy on life of its treasurer payable to corporation as its in- 
terest appears, balance if any to insured’s beneficiaries, but only to amount of advance- 
ments. Baker v. Keet-Rountree Dry Goods Co. (Mo.) ..... ae 

591.—Proceeds of life policy taken out by persons associated in business, and made payable to 
survivors on due proof of interest, held not contract of indemnity payable to deceased’s 
estate. Trustees in bankruptcy of survivors held entitled to proceeds of life policy taken 
out by three persoris payable to survivors. International Life Ins. Co. v. Carroll et al. 


(U. S$.) Tee eae 

§ 5914%4—INDEMNITY INSURANCE. 

591%—Act subrogating injured person to assured’s rights under indemnity policy gives in- 
jured person no greater rights than assured had. Guerin v. Indemnity Ins. Co. of 
North America. (Conn.) ig dans 

5914%4—Unsatisfied execution, returned in County of insured’s domicile, held to prima facie 
establish insured’s financial irresponsibility under automobile liability policy; ‘‘insolvency’’. 
Statute providing for suit by injured party against insurer, where execution is. returned 
unsatisfied rendered nugatory provision in automobile policy limiting action to recovery 
to money paid by insured. Weiss v. New Jersey Fidelity & Plate Glass Ins. Co. (N. Y.) 

5911%4—Injured person has no better or other rights under casualty insurance policy than 
insured. Marcus v. United States Casualty Co. (N. Y.) 


591%—Person injured by insured has no greater rights against insurance comeeny than 


insured himself had. Rohlf v. Great American Mut. Indemnity Co. et al. (Ohio) ..... 
591%4—Plaintiff, having judgment against insolvent insured for injuries from automobile, 


268 


47 


268 


184 


1043 


425 


could sue insurer directly under terms of policy. Eagle Indemnity Co. v. Diehl. (U. S.)1026 
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591%—Injured person’s compliance with condition of automobile indemnity policy requiring 
prompt notice and information held sufficient, entitling him to sue thereon. Slavens v. 
Standard Accident Ins. Co. (U. S. 

59144—Automobile liability insurance held to inure to benefit of injured person who could sue 
thereon after judgment against insured. Indemnity Ins. Co. of North America v. Davis 
Adm’r. (Va.) 

591%—Automobile policy provision that no action shall lie against company until insured’s 
liability has been determined held valid. Morgan v. Hunt et al. (Wisc.) 


XVII. Payment or Discharge, Contribution, and Subrogation. 

§ 595. ELECTION TO REBUILD OR REPLACE PROPERTY. 

595—Umpire’s qualified concurrence in appraiser’s estimate held “not finding that sound value 
of insured property was inventory value”. Where through parties’ mutual fault, or 
without either’s fault, appraisal fails, and new appraisal is impossible, recovery on fire 
insurance policy must be based on independent evidence; where through mutual fault, or 
without either party’s fault, appraisal fails, and new appraisal is impossible, insurer’s 
option to take property at appraised value or to replace is not available. Seigel v. Ins. 
Co. of North America. (N. D.) . 

§ 598. INTEREST ON AMOUNT LOSS. 

598—Insured is entitled to interest from date of fire, where there is total loss, and insurer 
denies liability. Great American Ins. Co. v. D. W. Ray & Son. (Tex.) 

598—Judgment in suit on fire policy properly bore interest from May 1 following February 
in which proof of loss was made. London Assurance Corp. v. Belcher et al. (Tex.) 

598—Insurer’s plea to suit on fire policy setting up failure to file proofs of loss in time, held 
plea in bar, and computation of interest from date of plea was proper. Continental 
Ins. Co. of New York v. Nabors et al. (Tex.) ... bogesi g ee 

598—Interest on loss held properly completed from date copy of appraisal was received by in- 
surer’s adjusted agent. Cady Land Co. v. Philadelphia Fire & Marine Ins. Co. (Wisc.) 

§ 601. RECOVERY OF PAYMENT. 

601—Loss paid applicant stating occupation as freight and passenger brakeman, for accident 
sustained as freight brakeman, as proof showed, held not recoverable by insurance com- 
pany claiming mistake. Massachusetts Bonding & Insurance Company v. Chapman. (Ark.) 156 

601—Insurer was under an obligation to resist fire insurance claim in order to save harm- 
less railroad causing fire. lowa State Ins. Co. v. Missouri Southern R. Co. (Mo.)....1117 

§ 602. DAMAGES FOR REFUSAL OF PAYMENT. 

602—In suit to cancel life insurance policy for $1,000 in which defendant filed cross- com- 
plaint, $200 attorney’s fees to defendant’s attorney held not excessive. Old Colony Life 
Ins. Co. v. Fetzer. (Ark.) ae eos eek ; 3 G3 

602—Statute imposing penalty on insurer not promptly paying loss held applicable to company 
controlled under subsequent statute (Crawford & Moses’ Dig. § 6155; Acts 1925, p. 390 § 
16.) Old American Ins. Co. v. Hartsell. (Ark.) .. 

602—Insured held entitled to recover on fire policy prohibiting other insurance, where insur- 
er’s agent knew of outstanding insurance on property when writing policy; insured held 
entitled to recover on policy, where insurer’s agent knew of lien on property when writ- 
ing policy; whether insured orally agreed to cancel outstanding insurance when taking fire 
policy held for jury under conflicting evidence; insured under fire policy held entitled to 
recover attorney fees and damages for bad faith against insurer denying liability and re- 
fusing to pay; failure of insured to recover full amount sued for under fire policy held 
not to prevent recovery of attorney fees and damages for bad faith. Atlantic Mut. 
Fire Ins. Co. v. Laney. (Ga.) . 113 

602—Where insurer did not act in ba 
amount, including attorney fees exceeding amount recoverable all under policy. Continental 
Life Ins. Co. v. Wells. (Ga.) . ; x 4 166 

602—Penalties under Georgia law for refusal to pay does not apply to fire insurance con- 
tract made in New York. Coffin v. London & Edinburgh Ins. Co. (Ga.) wacae! See 

602—Insurer’s liability for attorney’s fees and damages cannot accrue until lapse of 60 days 
from demand made, when right to demand existed. Demand at time of filing proof of 
loss when policy became payable held made when right to demand existed, sufficient to 
permit recovery of penalty. American Nat. Ins. Co. v. Brantley (Ga.) 1106 

602—Imposition of penalty and attorneys’ fees held not error in action on fire policy by 
insured’s mortgage creditor. Capital Building & Loan Ass’n v. Northern Ins. Co. of 
New York. (La.) .... 333 

602—Penalty and attorney’s 
defense was that plaintiff assigning proceeds was not real party in interest. Penalty 
may be inflicted only where insurance company’s refusal to pay policy was willful and 
without reasonable cause. Keeley v. Indemnity Co. of America. (Mo.) 

602—$350 attorney’s fee for suing on life policy held excessive by $50 under evidence. Am- 
erican Nat. Ins. Co. v. Bailey. (Tex.) Sar tile aa ane reais aot 

602—Statute authorizing recovery of attorney’s fees from insurance companies does not con- 
template contingent fee nor fee for more than one attorney or firm. Judgment for $5,000 
attorney’s fees against life insurance company in suit on $10,000 policy held grossly ex- 
cessive. Southland Life Ins. Co. v. Norton. (Tex.) ....... F ett 

602—Attorney’s fees and penalty held properly allowed under amended petition filed more 
than 30 days after demand for payment. National Life & Accident Ins. Co. v. Taree. 
(Tex.) ‘ 

602—One suing on policy of mutual benefit association and by-laws made part thereof held 
not entitled to recover statutory penalty for failure to pay claim. Covington et al. v. 
Sextet Local Aid. Ass’n. et al. (Tex.) 

602—In suits on fire insurance policies, commenced in state court and removed to federal court, 
attorney’s fees provided by state statute where. insurer does not pay loss within time 
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specified — be taxed as costs. New York Underwriters Fire Ins. Co. v. Malham & 


Gi. 3. 

602—Insurer, reasonably disputing right of insured to olicy, held not 
es to penalty of state law. Kennedy v. Maryland Casualty Co. of Dalehness, Md. 
ee keds ; 

602—-Insurer, reasonably 
not subject to penalty of state law. 

$- 603. RELEASE OR DISCHARGE FROM LIABILITY. 

603—Plaintiff claiming release interposed as defense in action on life policies, was pro- 
cured by fraudulent representation that it was receipt, could avoid release at law by 
proof of facts claimed. Defendant pleading release as new matter had burden of establish- 
ing defense. Facts held to show plaintiff was not induced to execute release of claims on 
life policies by fraud, but established accord and satisfaction. Telford v. Metropolitan 
Life Ins. Co. (N. Y.) iris ke : 

603—Assured, authorized to accept ordinary bills of lading, but prohibited from releasing 
carriers’ liability, could accept bills containing stipulations otherwise avoiding policy. In- 
sured, prohibited from releasing carrier, but authorized to accept ordinary bills of lading, 
declaring greater value than bill, but less than loss, could not recover loss. Maxwell 
Textile Co. Inc. v. Globe & Rutgers Fire Ins. Co. (N. Y.) . . 

603—Assured, prohibited from releasing carrier, but authorized to accept ordinary bills of 
lading, declaring greater value than bill, but less than loss, could not recover loss. Max- 
well Textile Co. Inc. v. Globe & Rutgers Fire Ins. Co. (N. Y.) : 

603—Return or tender of payment for release of liability under life policy obtained by duress 
is not prerequisite to maintaining action thereon; in action on life policy, offering in 
pleadings to credit on judgment payment for release obtained by duress is sufficient. Pec- 
inosky v. Oklahoma Aid Ass’n. (Okla.) é +: 

603—Release or settlement of disputed claim is bar to action thereon when not rescinded. Re- 
lease procured by fraud is voidable, but not void. Pelletier v. Phoenix Mutual Life Ins. 
Co. I 

§ 605. 

§ 606. —— ON PAYMENT OF LOSS 

(1). In general. 

006(1)—-Fire policies held not in themselves to entitle insurer to subrogation to rights of pro- 
perty owner against water company, where water company was not party. Fire Insurer 
is not entitled to subrogation to claim of property owner against water company. based on 
water company’s breach of franchise contract. William Burford & Co. et al v. Glasgow 
Water Co. (Ky.) a a A ci 

606(1)—Insurer paying fire claim became subrogated to rights of insured against railroad 
causing fire, and had recourse against railroad either by subrogation or under written as- 
signment. Iowa State Ins. Co. v. Missouri Southern R. Co. (Mo.) 

606(1)—-Insurer, paying property loss, held subrogated to insured’s right against wrongdoer, 
irrespective of policy, but right was defeated when wrongdoer, without knowledge of insur- 
er’s claim, paid loss. Where wrongdoer paid loss to insured without knowledge of insurer’s 
prior payment incurrer was equitably entitled to recover money paid insured in action for 
mee = and received. Metropolitan Casualty Ins. Co. of New York v. Badler. 

606(1)—lInsurer cannot maintain action against one causing loss for amount paid insured, 
after judgment has been rendered against defendant for insured for total amount of loss 
less insurance received. Insurer paying loss is subrogated to rights of insured. Insurer 
paying entire loss becomes party in interest, and may bring action against person causing 
loss. If insurer pays portion of loss, right of action against person causing loss remains in 
insured for entire loss; insured being trustee for insurer to extent of loss paid. Firemans 
Ins. Co. v. Bremner. (U. S.) ..... one 

(2). Subrogation to rights of mortgagee. 

6(6(2)—Insurer paying insured’s mortgage creditor full amount of mortgage debt may have 
assignment of note and all rights under mortgage. Insurer paying insured’s mortgage 
creditor amount of loss may be subrogated to creditor’s rights. Insurer paying loss to 
insured’s mortgagee is not subrogated to mortgagee’s right to force adjudicatee in fore- 
closure proceedings to accept title. Capital Building & Loan Ass’n v. Northern Ins. Co. 
of New York. (La.) 

606(2)—Insurer’s assignee held not entitled to subrogation to rights of mortgagee paid loss 
as her interest appeared, though insurer claimed nonliability to mortgagors. Dean v. 
Englebrecht et al (Wash) 

$ 607. —UNDER ASSIGNMENT OF RIGHTS OF INSURED. 

607—-Insurer paying fire loss under policy possibly void because of nonoccupancy, was not 
“volunteer” not entitled to recover as assignee from railroad. Insurer paying fire claim 
became subrogated to rights of insured against railroad causing fire, and had recourse 
against railroad either by subrogation or under written assignment. Iowa State Ins. 
Co. v. Missouri Southern R. Co. (Mo.) ; a? 

XVIII. Actions on Policies. 

§ 608. NATURE AND FORM OF REMEDY. 

608—Court erred in trying suit on fire policy issued by mistake in name of corporation not 
owner of property insured, as action at law. Insured erroneously named in policy can 
sue at law thereon only if he appears as person intended to be insured. Great American 
Ins. Co. v. Johnson et al. (U. 5S.) ... ; 

608—Action for death against automobile liability insurer held on contract and subject to 
defenses against insured. Indemnity Ins. Co. of North America v. Davis Adm’r. (Va.) 
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§ 612. CONDITIONS PRECEDENT IN GENERAL. 


(2). Notice and proot of loss. 
612(2)—Action on policy providing proof of loss is condition precedent thereto, brought be- 
fore furnishing such proof, should be dismissed without prejudice. Fidelity Phenix 
Ins. Co. of New York v. Vincent. (Ky.) ee ee re ee 
612(2)—Filing of proofs of death held condition precedent to recovery on life insurance pol- 


icy. Policy provision making filing of proofs of death condition precedent to recovery 
is valid. Cirrincioni v. Metropolitan Life Ins. Co. (N. Y.) 


612(2)—Filing proofs of death held condition precedent to recover on life policy. Vecchio 
v. Metropolitan Life Ins. Co. (N. Y.) aes Nae ee nce oie Re edo acd, po eiee acai 
612(2)—Filing of proofs of death held condition precedent to recovery on industrial life 
insurance policy. Giaimo v. Metropolitan Life Ins. Co. (N. Y.) .......... aoe 
612(2)—Recovery on fire policy held not allowable, where policy provided notice as condition 
recedent and there was no evidence of notice nor of waiver. Automobile Ins. Co. v. 
ROOD. | CHD © ces o Seco sce ncvises ence cans sasenseuan RSARU esses (hho eens at eneences 
612(2)—Failure to prove loss does not bar recovery, but is condition precedent, waived if not 
pleaded. Westchester Fire Ins. Co. v. Dixon et al (Tex.) .............. eee 
612(2)—Provision requirigg proof of loss to be made within 90 days, and compliance thereby 
: — precedent to recovery on policy. Callen v. Massachusetts Protective Ass’n. 
ne. ( Rae gen Cables a Aad medina Oe end arog = en aes ERE R ete hce tas eke wnee es 
(3). Submission to appraisal and arbitration. ; 
612(3)—Failure of insured to demand appraisal held not to prevent recovery on fire policy 
where insured claimed total loss. Avery v. Mechanics’ Ins. Co. (Mo.) 
615 IN GENERAL. 
615—Insured’s failure to protect property from damage after fire merely suspends recovery, 
and, if not pleaded, is waived. Westchester Fire Ins. Co. v. Dixon et al (Tex.) ...... 
§ 617. JURISDICTION. 
617—Suits between same parties on $2,000 and $3,000 insurance policies could not be re- 
moved since jurisdiction is determined by amount involved in particular case. Joinder of 
causes of action cannot be compelled by defendant to make cause removable. Suitor 
should have right to choose forum, and, if in doing so he makes use of legal rights he 


cannot be said to have fraudulently invoked jurisdiction. Waltman v. Union Central Life 
Ins. Co. (U. §S.) 


617—Value of object sought by insurer’s bill to cancel policies is amount in controversy, rel- 
ative to federal jurisdiction. Bill to cancel life and accident policies held not to show 
federal jurisdiction by allegation that matter in controversy exceeds $3,000. Maximum 
contingent liability under life policies sought, relative to federal jurisdiction. It being 
impossible to say that object sought by bill to cancel life policies has no pecuniary value, 
or cannot be shown by experts to exceed $3,000, court must, on motion to dismiss, ac- 
cept allegation that it does exceed it. Allegation that object sought by bill exceeds 
$3,000 held statement of fact sufficient to show federal court jurisdictional minimum. 
Weal ‘bite las: Ce. vw: Tiiagee ee 00 CU. A ee. i i eR ES 

§ 618. VENUE 

618—-Foreign insurance company may be sued on fire policy in county wherein loss occurs, 
irrespective of validity of statute authorizing action in county where there is property of, 
or debts to, company’s agency. Bankers Fire Ins. Co. v. Williams. (Ark.) 

§ 620. LIMITATIONS BY PROVISIONS OF POLICY. 

§ 621 —— TIME BEFORE ACTION CAN BE MAINTAINED. 

621—Actions on injury and death claims against indemnity insurer, before judgment against 
wrongdoer, held premature. Damiano et al. v. Damiano et al (N 
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$ 622. TIME WITHIN WHICH ACTION MUST BE BROUGHT. 


(4). Circumstance excusing compliance with provisions. p 
622(4)—Provision of benefit certificate requiring suit within six months after disallowance 
of claim held unenforceable against beneficiary mentally incompetent during period of 


$ 623. 





WAIVER OF LIMITATION. 
(1). In general. 7 
623(1)—Action on theft policy providing claim became actionable 60 days after proof of 
loss, brought some 6 months after insurer’s agents waived proof of loss, held not pre- 
mature. Sawyer v. National Fire Ins. Co. (S 
(4). Denial of liability. 4 } 
623(4)—Action on fire policy within 60 days after filing proof of loss claimed by insurer to 


be ineffective held not premature. Niagara Fire Ins. Co. v. Waters. (Okla.)...... 
$§ 624. PARTIES. 


(1). Parties plaintiff in general. 
624(1)—Owner of fee subject to mortgage and 99-year lease held party to contract of fire 
insurance, and entitled to recover thereon. Insurer’s cannot complain that owner of 


fee was joined as plaintiff in recovery with mortgagee and trustee. Hartford Fire Ins. 
a. S.. i  CEle WED cicen ec ce Se ak sachet or ep haeiis occeled cn aL 


(2). Persons to whom policy is payable. 
624(2)—-Insured paying premium on fire policy, not making loss payable to mortgagee, from 
which he purchased insured bus, held entitled to sue thereon in his own name. Thomas 
v. American Automobile Underwriters’ Agency, Inc. (Mo.) ..............00ceeceuce 
624(2)—Insured assigning proceeds from policies and giving assignee 
to collect held entitled to sue as “real party in interest.”” Assignment of proceeds of 


determining whether assignor was real party in interest. 
pe a ree eee yee ee Pipe 


(4). Assigmees. ms 
624(4)—Assignment of insurance policy, consented to by insurer effectuates new contract, 


— 


limitation. Order of United Commercial Travelers of America v. Etchen. (Ohio) ....1016 


838 
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on which assignee may sue in own name. That assignee may not be entitled to entire 
= does not affect right to sue on policy. American Nat. Ins. Co. v. Brantley 
a 
(5). Necessary and proper parties. 

624(5)—Where insured claimed his release of accident insurer was given on insurer’s agree- 
ment to pay his debt to third persons, such persons held necessary parties to insured’s 
action on polic Southern Surety Co. v. Solomon. (Tex.) 

§ 625. PRO ESS. 

§ 627 —— ACAINST FOREIGN INSURANCE COMPANIES. 

(1). In general. 

627(1)—Order of publication of summons on foreign insurance corporation held insufficient, for 
failure of complaint and moving papers, to disclose res within state. Hennenlotter v. Stur- 
hala et al. «Nn. Y.) 

(2). Service on insurance commissioner or other official. 

627(2)—Service of state insurance superintendent as process agent of foreign corporation not 
then doing business in state, held void. Hennenlotter v. Sturhahn et al. (N. Y 

§ 628. DECLARATION, COMPLAINT, OR PETITION. 

§ 629. —— FORM AND REQUISITES IN GENERAL. 

1). In general. 

629(1)—Petition on life policy held not demurrable on ground that no copy of application 
for insurance and answers of insured to medical examiner was attached; petition on 
life policy held not demurrable on ground that notice to produce failed to describe with 
sufficient definiteness receipts connected with policy; overruling of motion to dismiss notice 
to produce because notice was contained in — on life policy held proper. Life and 
Casualty Ins. Co. of Tennessee v. Burkett. (Ga.) 905 

629(1)—Petition alleging execution of fire policy, property ownership damage, and liability 
held insufficient against general demurrer. Automobile Ins..Co. v. Bridges. (Tex.) .. 363 

629(1)—-Allezation of complaint against automobile indemnity company relative to whether 
Judgment against automobfle driver was rendered after trial of issue held sufficient as 
agamust demurrer. Slavens v. Standard Accident Ins. Co. (U. S.) 1153 
(2). Making and terms of contract. 

629(2)—Court would not hold petition subject to general demurrer for failure to allege 
provision of fire policy with reference to furnishing proofs of loss. Sufficiency of pleading 
could not be — by reference to terms of policy in evidence. Automobile Ins. Co. v. 
Bridges. (Tex 

§ 631. ~ SETTING | FORTH OR ANNEXING POLICY AND ACCOMPANYING 

631—Petition on lite policy held not demurrable on ground that no copy of application 
for insurance and answers on insured to medical examiner was attached; petition on 
life policy held not demurrable on ground that notice to produce failed to describe with 
sufficient definiteness receipts connected with policy; overruling of motion to dismiss _no- 
tice to produce because notice was contained in petition on life policy held proper. Life 
and Casualty Ins. Co. of Tennessee v. Burkett. (Ga.) 

631—Incontestabie clause in life policy need not be specially pleaded when attached to, and 
made a part of, petition. Yates v. New England Mut. Life Ins. Co. (Neb.) 

631—Terms of policy do not become part of pleading by general reference without being 
attached as exhibit. Automobile Ins. Co. v. Bridges. (Tex.) 

§ 633. —— TITLE OR INTEREST OF INSURED 

633—If petition contains averments from which ownership at time policy issued or at time 
of fire or insurable interest at either time can reasonably be inferred, it is not subject to 
general demurrer for not alleging ownership or insurable interest. Petition held to 
permit inference of ownership and that policy was in force at time of fire, so as not to 
be subject to general demurrer. Automobile Ins. Co. v. Bridges. (Tex. 

§ 634. ———-PERFORMANCE OR WAIVER OF CONDITIONS. 

(1) In general. 

634(1) Pl aintiff, suing on policy, need allege performance of conditions precedent only; 
nromicorv warranties and conditions subsequent are matters of defense to be pleaded by 
Gefemdant in suit on policy. North Carolina Mut. Life Ins. Co. v. White. (Okla.) 

). Couditions as to notice and proof of loss. 

634(2)- Jeeured. suing on fire policy making proof of loss conditions precedent to action, 
must plead that he furnished proof of loss. Ineffective pleading of iron safe and in- 
ventory clause as defense held not waiver of proof of loss provision as on prece- 
dent to action. Fidelity Phenix Ins. Co. of New York v. Vincent. (Ky.) . 

634(2)—Petition in action on life policy held not to show that notice of death was given as 
soon as “reasonably possible’. Callen v. Massachusetts Protective Ass’n. Inc. (U. S.) 

§ 635. —— LOSS AND CAUSE THEREOF. 

635—Petition to recover for disability from fall under contract insuring plaintiff’s life, but 
not providing indemnity against accident, failed to state case. Abercrombie v. A&tna 
Life Ins. Co. et al. (Ga.) ; 

635—Complaint in action under accident insurance policy held demurrable in not showing 
that insured’s injury came within provisions of policy. Continental Life Ins. Co. v. 
Archibald. Gana): ... 782 

635—Petition alleging that insured incurred | expenses for surgical attention ‘immediately af- 
ter accident held sufficient in suit on indemnity policy permitting assured to provide 
such immediate surgical relief as is imperative. Taylor v. Federal Surety Co. (Ky.) 1032 

635—Failure of petition of plaintiff claiming total destruction of insured property to allege 
value thereof held not fatal in action on fire policy. Allegation in petition on fire policy 
that property was total loss is equivalent to allegation that there was a loss to the extent 
of the policy. Avery v. Mechanics’ Ins. Co. (Mo.) 
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635—Bill under accident policy for injury to eyes by conococci germs, alleging violent ex- 
ternal infection without knowledge, sufficiently alleged injury by external, violent, and 


accidental means, without stating time and place of injury. McFarland v. Massachu- 
setts Bonding & Ins. Co. (Tenn.) 


§ 640. PLEA, ANSWER, OR AF 
(1). In general. 
640(1)—Insurer’s defense of accord and satisfaction, by returnin; 
clause, held sufficient. Woodbery v. New York Life Ins. Co. 
640(1)—Allegation by insurer that insured, suing for reimbursement under accident policy, 
believed himself free from negligence, held no part of defense. Allegation in answer of 
insurer that insured suing for reimbursement under accident policy ‘agreed’ without 
showing agreement to anything material, held not allegation of fact. Insurer’s answer 
to insured’s action for reimbursement under accident policy, not showing injured party 
did not have valid claim or manner in which insured failed to co-operate, held demur- 
rable. Riggs v. New Jersey Fidelity & Plate Glass Co. of Newark, N. J. (Ore.) ....1160 
(2). Avoidance and forfeiture. 
640(2)—Plea setting up misrepresentations in applications must allege representations were 
false, relevant, and insurer’s reliance thereon. Plea setting up misrepresentitions as de- 
fense must allege they were made with actual intent to deceive or that risk of loss was 
thereby increased. Plea set up insured’s misrepresentations with intent to deceive and in- 
surer’s reliance thereon held not demurrable. Reliance Life Ins. Co. v. Sneed. (Ala.) 
640(2)—Insurer’s answer properly made specific denial respecting allegation that insured 
fulfilled all conditions of life policy, and such specification limited general denial. Bur- 
den held on plaintiff suing on life policy to establish by evidence or presumptions, fulfill- 
ment of conditions necessary to recovery. Though duty of going forward with proof 
respecting insured’s health was on insurer, burden of proof on entire case was on plain- 
tiff. Sortito v. Prudential Life Ins. Co. of America. (Conn.) ; 
640(2)—Plea of increased hazard from fire was affirmative plea. Camden Fir 
Delaney Moss Co., Inc. (Miss.) 
640(2)—Answer, alleging insured suing for reimbursement under accident policy stated in- 
surer was defending action, not alleging effect on trial, failed to state defense. Insurer's 
answer to insured’s action under accident policv should show insured’s failure to co- 
operate in defending original action was prejudicial to insurer. Insurer sued on auto- 
mobile accident policy, cannot merely allege breach by insured, but must aver tacts 
Oone breach. Riggs v. New Jersey Fidelity & Plate Glass Co. of Newark, N. 
re. 
640(2)—Breach of provision in theft policy excusing insurance company in event of insured’s 
gross negligence was affirmative defense required to be pleaded. Indemnity Co. of America 
v. Slade. (Tex.) Us Os Wace CEvaenetdetn etek eheseveegeceneeeasence acne 
640(2)—-Insured’s failure to protect property from damage after fire merely suspends re- 
covery, and, if not pleaded, is waived. Westchester Fire Ins. Co. v. Dixon et al (Tex.)1122 
(3). Loss and cause thereof. 
640(3)—Suicide must be specially pleaded. Dent v. National Life & Acc. Ins. Co. (Tex.).. 810 
(4). NOTICE AND PROOFS OF LOSS. ‘ : 
640(4)—Failure to prove loss does not bar recovery, but is condition precedent, waived if 
not pleaded. Westchester Fire Ins. Co. v. Dixon et al (Tex.) 
$ 641. REPLICATION OR REPLY AND SUBSEQUENT PLEADINGS. 
(2). Estoppel and waiver. A 
641(2)—-Allegations that insurer’s medical examiner investigated insured’s health held insuffi- 
cient to show waiver of warranty respecting health in failing to allege insurer’s knowledge. 
Reliance Life Ins. Co. v. Sneed. (Ala.) .... 462 
641(2)—Waiver of terms of hail insurance policy is a 
Summers v. Automobile Ins. Co. (Neb.) 
§ 642. DEMURRER. z 
642—Amended petition, containing copy of portion of policy, held not subject to demurrer 
for failure to attach copy of policy made to original petition. Metropolitan Life Ins. 
Co. v. Mapp. (Ga.) . can he 5 tan 00 slaw Ome ea tress 
642—That petition fails to state policy’s substance or substantial terms can be reache 
by special exception. Automobile Ins. Co. v. Bridges. (Tex.) 
§ 643. AMENDED AND SUPPLEMENTAL PLEADINGS. 
(1). Declaration, complaint or petition. r : 
643(1)—Petition alleging filing of proof of loss held amendable to allege waiver of require- 
ment by insurer’s promise to pay loss. A&Stna Ins. Co. v. Waters et al (Ga.) 
§ 644. BILL OF PARTICULARS. 
644—Plaintiff held not entitled to bill of particulars respecting defenses merely pointing out 


particular marine policy clauses violated. Rockwood Co. v. Northwestern Fire & Ma- 
rine Ins. Co. (U ; a 


§ 645. ISSUES. PROOFS AND VARIANCE. 
(2). Matters to be proved. 
645(2)—Burden was on foreign assessment company to plead and prove that reserve fund 
or amount realized from assessments was insufficient to pay full face value of policy. 
Grant v. North America Ben. Corporation of Springfield, Ill. (Mo.) 
645(2)—In suit on tornado policy, excepting loss by hail, it was unnecessary to allege and 


prove that damages were not from hail. Scottish Union & National Ins. Co. v. Ornish. 
(Tex.) 


(3). Evidence admissible under pleadings. q ; ; 
645(3)—Testimony by one plaintiff not named in policy that she gave notice of interest in 
policy held admissible under pleadings and evidence. Atma Ins. Co. v. Waters et al 
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rely on acknowledgement of receipt of annual premium contained in policy. Larsen v. 
Equitable Life Assur. Soc. (S. D.) cawe Sane 


§ 646. PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 

646(1)—Without proof of alleged payment in bad faith to beneficiary bank to extent of in- 
debtedness, insurer sued by insured’s administrator would have prevailed. Shelby et al. 
v. Union Life Ins. Co. (Ark.) sa fe Se 

646(1)—Burden was on insurers, admitting loss to show facts exempting them from liability. 
Colker v. Connecticut Fire Ins. Co. (Ky.) 

646(1)—Proof that car was stolen made prima facie case for recovery under policy and 
shifted burden of excusing liability on insurer; where plaintiff proved all material alle- 
gations of petition against insurer and evidence failed to disclose defense, award of non- 
suit was error. Staten v. General Exchange Ins. Corporation of New York. (Ga.) ....1030 

646(1)—Directors of mutual insurance association will not be presumed to have created an- 
other association with similar name and become connected therewith in violation of sta- 
tute. Stephenville Mut. Life Ins. Ass’n et al. v. Gant. (Tex.) 816 


(1%). 
646(114)—Bad faith of insured under liability policy must be proved and is not in 
friendship with person injured. Conroy v. Commercial Casualty Co. (Pa.) 191 
(2). Avoidance and forfeiture—Insurance of property. _ 
646(2)—Insurer claiming violation of sole and unconditional ownership clause had burden of 
showing that land, on which insured was living and paying taxes, had not been redeemed 
from tax sale. Burden was not on insured to show right to redeem from tax sale land 
of which he was in possession, paying taxes. In absence of showing of nonredemption, 
insured held not guilty of concealment in not disclosing tax forfeiture. Bankers Fire Ins. 
Co. v. Williams. (Ark.) 
646(2)—Burden was on insurers to sustain allegations of answer, controverted by reply, that 
insured building was used for manufacturing whiskey with insured’s knowledge and by 
means within his control. Colker v. Connecticut Fire Ins. Co. (Ky.) 
646(2)—Insurer must prove fraud charged in action on fire policy. Giberson v. York County 
Mut. Fire Ins. Co. (Me.) ee 
646(2)—Insurer had burden to allege and prove violation of clause of fire policies not part of 
general clause forbidding increase of risk. ‘Thomson & Kelly Co. v. United States Mer- 
chants & Shippers Ins. Co. (Mass.) 
646(2)—Assurer having adopted condition subsequent must show 
were broken. Ell Dee Clothing Co. Inc. v. Marsh. (N. Y.) . eee -7 3% 
646(2)—Burden of showing forfeiture by violation of vacancy clause held on_ insurer. 
Dickson v. Girard Fire & Marine Ins. Co. (S. C.) 
646(2)—Insurer, defending fire policy for vacancy and unoccupancy of house for ten days, 
cuened burden of proof thereon. Continental Ins. Co. of New York v. Nabors et al. 602 
CRE fos ows made % ig 
646(2)—Insurers have burden of proving violation of fire policy precluding recovery if hazard 
was increased. Hartford Fire Ins, Co. v. Morris. (U. S.) ...--: 942 
646(2)—Safe will be presumed to have complied with insurance policy in absence of plead- 
ing and proof by insurer to contrary. Maylon et al v. Ocean Accident, & Guarantee 
Corporation, Ltd., (Wash.) 
(3). Life and accident insurance. 
646(3)—Where plaintiff showed premiums paid, policy delivered, and proof of death made 
insurer must show insured was not in good health when policy was delivered. Old 
American Ins. Co. v. Hartsell. (Ark.) 
646(3)—-Burden of proving insured’s discharge was on def 
life policy, Travelers Ins. Co. v. Fox. (Md.) 
646(3)—Misstatement of age, failure to give required notices, and limitation of recovery to 
one-tenth of amount otherwise payable for disabilities held affirmative defenses which in- 
surer had burden of proof. Jennings v. Clover Leaf Life & Casualty Co. et al. (S. C.) 
646(3)—Insurer had burden of proving that tumor on date of life policy was of such charac- 
- a insured was not in sound health. National Life & Accident Ins. Co. v. Taree. 
ex. Aer ee 
646(3)—Burden of proof of mailing notice of assessment, necessary for forfeiture of certifi- 
cate for nonpayment, is on association. Cisco Mut. Life Ins. Ass’n. v. Ferguson. (Tex.) 
646(3)—In action on life insurance policy burden of proving fraud and concealment alleged 
in answer was on defendant. Cummings v. Conn. General Life Ins. Co. 
(4). Payment of premiums. 
646(4)—Presumption from mailing properly addressed letter to insured, containing condition 
for reinstatement on paying past-due premium, held rebutted by proof that insured was 
ill and did not receive letter. Equitable Life Assur. Soc. of the United States v. 
Brewer (Ky.) . - 
(5). Estoppel and waiver as to avoidance or forfeiture. 
646(5)—-Insured, relying on act of insurer’s agent for waiver of proofs of loss, must show 
agent’s authority, or insurer’s ratification of agent’s act. Mere proof that person is 
called adjuster is not sufficient proof of his authority to waive proofs of loss, but nature 
of his duties must be proved. Brooks v. Fidelity & Deposit Co. of Maryland. (S. D.) 
646(5)—Claimant, under lapsed policy, had burden of proving waiver of provision for rein- 
statement during insured’s lifetime and reinstatement. Tennent v. Union Mutual Life 
Ins. Co. (Va.) 
(6). Risk and cause of loss in general. 
646(6)—Recovery under accident policy for death of insured killed by beneficiary required 
showing that killing was accidental. Mutual Ben. Health & Accident Co. v. Tilley (Ark.) 
646(6)—Recovery on accident policy required proof that insured while riding on wagon was 
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accidentally thrown therefrom, receiving injuries from which he died. North American 
Accident Ins. Co. v. Caskey’s Adm’r. (Ky.) ...........-ccc000 couce : noe 

646(6)—Insurer had burden of proving building fell before fire, under policy relieving of 
liability in that event. Judson v. Manhattan Fire & Marine Ins. Co. (Mich.) 

646(6)—Insurer has burden of proving that insured died from one of causes specified in policy 
as limiting recovery. North Carolina Mut. Life Ins. Co. v. Christian. (Okla.) . 

646(6)—Recovery under policy requires proof showing injury occurred and was accidental, 
and proof may be made by deduction from established results. McFarland v. Massachu- 
setts Bonding & Ins. Co. (Tenn.) 

646(6)—Deceased will be presumed not to have intentionally or voluntarily inflicted injury 
upon himself. International Travelers Ass’n. v. Bettis. (Tex.) 

646(6)—Burden of proving that loss occurred by peril of sea, and that it had complied 
with marine policy, held on insured. That marine insurer, denying damage resulted 
from perils of sea, pleaded separate defenses, held not to shift burden of proof to it. 
Rockwood Co. v. Northwestern Fire & Marine Ins. Co. (U. S.) .. et x ane st 

646(6)—Burden of proving that loss occurred by perils of sea, and that it had complied 
with marine policy, held on insured. Rockwood Co. v. Northwestern Fire & Marine 
Ins. Ce, (U. S$.) 

646(7)—To overcome presumption against suicide evidence must leave no other reasonable 
hypothesis. Mutual Life Ins. Co. of New York v. Graves et al. S.) 

(8). Extent of loss and liability of insurer. Z 

646(8)—Insurer, in suit on fire policies, had burden to establish defense that insured’s credi- 
tor prior to date of writ had been paid in full. Thomson & Kelly Co. v. United States 
Merchants & Shippers Ins. Co. (Mass.) .. 

646(8)—Under policy providing continuous disab’ I 
nent, disability continuing for more than such period is presumed permanent without 
demand for proof of continuance thereof. Berset v. New York Life Ins. Co. (Minn.) 

646(8)—Misstatement of age, failure to give required notices, and limitation of recovery 
to one-tenth of amount otherwise payable for disabilities held affirmative defenses which in- 


surer had burden of proof. Jennings v. Clover Leaf Life & Casualty Co. et al. (S. C.) 
646(8)—In action on fire policy on building in another state, property's value need not be 
proved; law of other state, making it material, not being proved. American Central Ins. 
Co. of St. Louis, Mo. v. Borschow. (Tex.) ; 
646(8)—Insurer has burden of strictly proving facts sho z 
hazardous on reducing indemnity. Elkins v. AStna Life Ins. Co. of Hartford, 


nm. (Tex. : 
646(8)—On prima facie proof of total loss, insurer had burden of showing prudent owner 
would have used remains for restoring building. Assurance Co. of America et al. v. 
Continental Sav. & Bldg. Ass’n. et al (Tex.) 
646(8)—To recover full amount of fire policv prorating loss, party must show coverage of an- 
other policy was not same or loss exceeding total insurance; evidence as to coverage of fire 
policy held insufficient to justify verdict of amount of policy carrying prorata clause. 
Parsley v. St. Paul Fire & Marine Ins. Co. (W. Va.) 
(9). Notice and proof of loss. 
646(9)—Insured under automobile indemnity policy has burden of proving impossibility of 
notifying insurer of suit or due diligence in giving notice. : Heller v. Standard Accident 
Ins. Co. (Ohio) 
(11). Payment or discharge of insurer. 
646(11)—Insured’s administrator had burden of proving payment in bad faith to bank bene- 
ficiary to extent of indebtedness. Shelby et al. v. Union Life Ins. Co. (Ark.) = 


§ 647. ADMISSIBILITY OF EVIDENCE. 
§ 648. —— IN GENERAL. 


(1). In general. 

648(1)—Evidence that insured appeared in good health when witness took life insurance ap- 
plication at about the time illness policy sued on was reinstated, held admissible. Peerless 
Casualty Co. v. Daniel (Ark.) ; 

648(1)—Testimony, that department of insurer’s home office receiving first application was en- 
tirely distinct from that receiving second application held properly excluded. Hodges v. 
American National Ins. Co. (Mo.) ; 

648(1)—Insured’s written statement exonerating himself, and his different testimony at trial, 
held admissible to show failure to co-operate in defense. Solomon v. Preferred, Accident 
Tns. Co. of New York. (N. Y.) , wa : : 4 

648(1)—Tables showing amount of insurance —- for premium paid at insured’s correct 
age, held admissible, though not attached to policy, where insured misstateed age. Sipp 
v. Philadelphia Life Ins. Co. (Pa.) 


§ 653. INTEREST OR TITLE OF INSURED. 

653—Exclusion of testimony showing insured was sole owner of insured property was prejudical 
error against insurer refusing payment because insured was not sole owner. Eisenzimmer 
v. Connecticut Fire Ins. Co. (Ohio) 


§ 654%. PAYMENT OF PREMIUMS. 

6541%4—In assignee’s suit on fire policy, who paid insurance premium held immaterial. Mathes 
v. Westchester Fire Ins. Co. of New York. (Mo.) 

§ 655. FRAUD OF MISREPRESENTATION. 

(1). Insurance of property. f , 

655(1)—Evidence of false representations as to losses in application for earlier burglary policy 
held inadmissible in action on later policy. Automobile Ins. Co. of Hartford, Coie, v. 
Pattiz e¢ al. (U. S.) .... 
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(2). Life and accident insurance. 

655(2)—-Report of insurer’s medical examiner is competent evidence in support or pageant 
statements in application. Reliance Life Ins. Co. v. Sneed. (Ala.) 

655(2)—Defense of false representations held not available in action on ‘policy ‘brought — on 
ground of invalidity of settlement, where application was in smaller type than brevier. 
Intersouthern Life Ins. Co. v. Huzhes Committee. (Ky.) 

655(2)—In action on life policy, parol evidence that plaintiff, beneficiary, in procuring insur- 
ance, misrepresented insured’s age, held not admissible. In absence of written application 
containing misstatement relied on for defense, it is sufficient that statement was indorsed on 
life policy. Whitmeyer v. Liberty Industrial Life Ins. Co. (La.) 

§ 658. LOSS OR DAMAGE TO PROPERTY AND CAUSE THEREOF. 

658—Letter written by bailee on eve of departure with automobile stating destination as place 
different from that to which he actually — held admissible in action on theft policy. 
Indemnity Co. of America v. Slade. x.) 

§ 659. —DEATH OF i INJURY TO PERSON INSURED AND CAUSE THEREOF. 

(l‘. in genera 

659(1)—Testimony that witnesses found bruised spot on insured’s body in reparing it for 

burial held admissible. North American Accident Ins. Co. v. Caskey’s Adm’r. (Ky.) 
(2). Suicide. 

659(2)—Testimony of insured’s wife, as to insured’s statements relative to payment of pre- 
miums, tending to rebut insurer’s claim of suicide, held competent and properly admitted. 
Mutual Life Ins. Co. of New York et al. vy. Raymond et al. (Ark.) 

659(2)—Ex parte statements and affidavits held inadmissible to show insured committed sui- 
cide. Dent v. National Life & Accident Ins. Co. (Tex.) 

§ 661. AMOUNT OF LOSS. 

661—In suits on fire insurance policies, permitting inventory compiled from yearly invoices 
as evidence of goods on hand when fire occurred held not error, where books showing pur- 
chases and invoices were introduced. New York Underwriters Fire Ins. Co. v. Malham 
& Co. (U. S.) 

$ 662. th ee a PROOF AND ADJUSTMENT OF LOSS. 

n general. 

662(1)—Proot of As held admissible to show oo condition of fire policy was met. Amer- 
ican Central Ins. Co. v. Wellman et al. 

§ 604. -——-ESTOPPEL OR WAIVER. 

664 Evidence of insurance agent’s agreement to adjust loss held inadmissible to prove wai- 
ver of subsequently executed policy provision required written notice. Browning v. 
Springfield Fire & Marine Ins. Co. of Springfield, Mass. (Mo.) 

664--Insured’s failure to co-operate with liability insurer was subject to explanation by evidence 
a, niarye person suing insurer. Solomon v. Preferred Accident Ins. Co. of New York. 

664—Rejection of testimony that insurer’s adjuster stated no further proof of loss was re- 
quired held prejudicial error, where insurer denied timely proof. Eisenzimmer v. Connecti- 
cut Fire Ins. Co. (Ohio) 

§ 665. 7 AND pene OF EVIDENCE. 

. In genera 

665(1)—Finding of insured’s lack of mental capacity to change beneficiary held not clearly 
against preponderance of evidence. Wooten v. Wooten et al. (Ark.) 

665(1)—Evidence held to sustain finding of oral; and equitable assignment of policies by in- 
sured to his wife. Webster v. Telle. (Ark.) 

665(1)—Insured’s administrator, to recover on policy payable to bank to extent of indebted- 
ness, was required to sustain allegations of payment to bank in bad faith by weight of 
evidence. Shelby et al. v. Union ‘Life Ins. Co. (Ark.) ; 

665(1)—Judgment overruling general demurrer to petition not excepted to conclusively deter- 
mine that cause of action existed; if plaintiff proves allegations without disapproving 
right to recover, nonsuit is improper though petition fails to state case; proof on policy 
to recover loss by theft of automobile bought by purchaser and for use of conditional 
seller and company assuming conditional contract held not defective as to parties. Staten 
et al_v, General Exchange Ins. Corporation of New York (Ga.) 

665(1)—-Evidence in suits on fire insurance policies warranted holding that insurers elected not 
to take salvaged goods. Evidence held to show insured made demand in insurer within 
statute providing for additional damages for failure to pay fire loss within time_ specified; 
_ ae not being necessary. New York Underwriters Fire Ins. Co. v. Malham & 

0. ( S.) 
665(1)—Correspondence held to show assignment of life policy was merely security for in- 


svred’s indehetedness to assignee, not to corporation in which assignee was interested. 
White v. Pacific Mutual Life Ins. Co. (Va.) 
(2). The contract. 
665(2)—-Evidence held conclusively to establish that fire insurance on property destroyed had 
not been eliminated by attempted revision of insurance contracts. United States Fire Ins. 
Co. et al v. Smith et al. (Ky.) 


665(2)—Defense that insurer was not authorized to transact business in Canada held not to 
bar recovery where charter of company was not put in evidence. Giberson v. York 
County Mut. Fire Ins. Co. (Me.) 


(3). Avoidance and forfeiture. 
665(3)- Finding that insured did not lawfully misrepresent she had not been treated for 


chronic stomach trouble in application for life insurance held supported by evidence. 


Evidence held to show insured was in good health when life insurance polic as delivered 
to her. Old Colony Life Ins. Co. v. Fetzer. (Ark. are e 


665(3)—Evidence held to support finding that insured was in good health whe Li 
delivered. Old American Ins. Co. v. Hartsell. (Ark.) -* a when policy ae 
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665(3)—Finding that insurer relied on false representations in application as to applicant’s 
habits respecting liquor, health and previous medical treatment held against weight of 
evidence. Weir et al. v. New York Life Ins. Co. (Cal.) 240 

665(3)—Evidence as to insured’s gross exaggeration of loss by fire held to sustain verdict 
denying recovery. Davenport v. National Reserve Ins. Co. (Cal.) ... 

665(3)—Evidence held to sustain finding that insured was in sound health 
policies. Sortito v. Prudential Life Ins. Co. of America (Conn.) events 

665(3)—Conditions to reinstatement of lapsed policy, mailed to insured after receiving past- 
due premium, held not shown to have been communicated to or accepted by insured. 
Equitable Life Assur. Soc. of the United States v. Brewer (Ky.) 

665(3)—Evidence held not to establish insurance broker’s fraudulent intent to deceive in stat- 
ing location of property. Giberson v. York County Mut. Fire Ins. Co. (Me.) ......... 566 

665(3)—Schedule of fire insurance rates for moss factories in Louisiana held not to warrant 
interpretation “that rate of 4 per cent on moss in warehouse in which insured operated 
moss gin was not proper rate.’’ Evidence showed insurer’s agents knew insured operated 
moss gin in warehouse containing insured moss, and insurer was thereby charged with 
— e alleged increased hazard. Camden Fire Ins. Ass’n v. Delaney Moss Co., Inc. 24 
(Miss. 

665(3)—Evidence held to show breach of conditions of life policy, in that insured was suffer- 

ing from and had been treated for tuberculosis. Vecchio v. Metropolitan Life Ins. Co. 
cn. ¥.) 

665(3)—Evidence held to show insured’s failure to co-operate with insurer, absolving insurer 
from liability under policy to injured person. Rohlf v. Great American Mut. Indem- 
nity Co. et al. (Ohio) : 

665(3)—In action on theft policy covering automobile, description of car as 1920-21 model 
held proper under evidence. Sawyer v. National Fire Ins. Co. (S. D.) ae . 838 

665(3)—Evidence held to support determination that insured was sole and unconditional owner 
of hay destroyed. Evidence held to support finding that not more than 50 tons of hay 
were stored in barn at time of fire as warranted by insured. American Central Ins. Co. 
v. Wellman et al. (Tex.) : .-. 368 

665(3)—Evidence held to sustain finding that insured house was occupied by tenant at time 
of fire. Continental Ins. Co. of New York v. Nabors et al. (Tex.) ees : 

665(3)—Testimony of disinterested witness held to support finding for insured on issue of fraud 
or false swearing, though jury found value less than stated in proof of loss. American 
Central Ins. Co. of St.. Louis, Mo. v. Borschow. (Tex.) . : a flee. ee 

665(3)—Finding of nonmailing of notice of assessment necessary for forfeiture held supported 
by evidence. Cisco Mut. Life Ass’n. v. Ferguson (Tex.) 

665(3)—That notice of assessment was not received is a circumstance bearing on issue of 
its mailing, necessary for forfeiture of certificate for nonpayment. Finding of nonmailing 
of notice of assessment necessary for forfeiture held supported by evidence. Cisco Mut. 
Life Ins. Ass’n. v. Ferguson (Tex.) 

665(3)—-Evidence held not to show falsity of representation, in application for life 


602 


597 
928 


olicy, 

that applicant did not handle explosives. Schwartz v. Northern Life Ins. Co. (U, $5 

665(3)—Evidence held to sustain finding that neither owner of fee nor mortgagee and trustee 
had knowledge of increased hazard, defeating recovery under fire policy. Hartford Fire 
Ins. Co. v. Morris (U. S.) 


665(3)—Evidence held to warrant finding insured had violated automobile liability policy, re- 


218 


quiring insured to co-operate in defense, as respects insurer’s liability for death. Evidence 
held not to show that compromise verdict against insured was result of bad faith and 
collusion, nor that insured was not insolvent, as respects insurer’s liability for death. 
Indemnity Ins. Co. of North America v. Davis Adm’r. 
(4). Loss and liability of insurer in general. 
665(4)—Evidence held to support finding that vendee of insured property was out of possession 
so that policy provision regarding change of possession was not violated. Pedrotti et al 
v. American Nat. Fire Ins. Co. (Cal.) 
665(4)—Proof that car was stolen made prima facie case for recovery under policy and 
shifted burden of excusing liability on insurer; plaintiff proved all material allegations 
of petition against insurer and evidence failed to disclose defense award of nonsuit was 
error. Staten v. General Exchange Ins. Corporation of New York. (Ga.) 1030 
665(4)—Evidence supported verdict for insured on fire policy covering automobile, where 
conflicting as to whether insured burned car. Hartford Fire Ins. Co. v. Conway. (Ky.) 410 
665(4)—Jury’s affirmative finding that insurer’s creditor had been paid from proceeds of other 
fire insurance companies held not warranted by evidence. Thomson & Kelly Co. v. United 
States Merchants & Shippers Ins. Co. (Mass.) 7 FTE a le pe 
665(4)—$2,895.75 verdict for destruction of bus, which insured’s evidence tended to show was 
worth as much as $3,500 at time of fire and only $200., afterward, held not excessive. 
Thomas v. American Automobile Underwriters Agency, Inc. (Mo.) ............... 650 
665(4)—$2,760 verdict for loss of bus by fire held not excessive because of smaller claim, which 
insured testified was entered in proof of loss as compromise under promise of immediate 
payment. Thomas v. American Automobile Underwriters Agency, Inc. (Mo.) . ; 
665(4)—Evidence as to value of insured vacant house at time of fire held sufficient to support 
verdict for insured. Everett v. Patrons & Farmers Mut. Fire Ins. Co. of Jackson Coun- 
ty (Mo.) 
665(4)—Lack of proof of damage caused by hail, of which insured gave notice prevented re- 
covery on policy, where no notice was given of other hail losses. Browning v. Spring- 
field Fire & Marine Ins. Co. of Springfield, Mass. (Mo.) a sas ie oak 
665(4)—Evidence held to warrant finding that damage to electric automobile was caused by 
fire, within policy, not by electrical current without fire. Connecticut Fire Ins. 
v. Hirst. (Ohio) 


121 





The Insurance Law Journal, Vol. 71 


665(4)—Insurer held not to have established that death of insured resulted from one of speci- 
fied diseases limiting recovery. North Carolina Mut. Life Ins. Co. v. Christian. (Okla) 

665(4)—In law action jury’s finding, reasonably supported by conflicting evidence will not 
disturbed on appeal; in action on fire policy, testimony that fire was not caused by riot 
held ~ " pert, finding for plaintiff. Rhode Island Ins. Co. of Providence, R. I., v. Glass 
et al. a. 

665(4)—Evidence held to support judgment for loss of hay barn, machinery, and hay under 
fire policy. American Central Ins. Co. v. Wellman et al. (Tex. 

665(4)—Evidence held to sustain finding in suit on marine policy that vessel burned was to- 
tal loss. Home Ins. Co. v. Dick. (Tex.) . : 

665(4)—Evidence showed insured was insolvent so that plaintiff, having judgment against 
insured for automobile injuries, could sue insurer. Eagle Indemnity Co. v. Diehl (U. S.) 

665(4)—Evidence held not to show that compromise verdict against insured was result of 
bad faith and collusion, nor that insured was not insolvent, as respects insurer’s li- 
ability for death. Indemnity Ins. Co. of North America v. Davis Adm’r. (Va.) . 

665(4)—Finding of circuit court as to facts, unless against plain preponderance of evidence, 
is conclusive on appeal; evidence held to support judgment against insurer for damages 
to stolen automobile. Clark v. Export Ins. Co. (W. Va.) 

(5). Life and accident insurance. 

665(5)—Evidence held to support conclusion that insured was unconditional owner of pro- 
perty when fire policies took effect. Pedrotti et al v. American Nat. Fire Ins. Co. (Cal). 

665(5)—Recovery under policy for injury to insured thrown from train by sudden application 
of brakes disabling car held supported by evidence. Continental Life Ins. Co. v. Wells. 


(Ga. seni 

665(5)—Evidence held insufficient to authorize recovery under permanent disability clause 
of life policy. Ohio Nat. Life Ins. Co. v. Stagner. (Ky.) 

665(5)—Verdict for 13 weeks total and 14 weeks partial, held not against evidence in ac- 
tion on accident policy for injuries to leg resulting in varicose veins. Metropolitan Life 
Ins. Co. v. Stanley (Ky.) 

665(5)—Recovery under accident policy requires proof showing injury occurred and was 
accidental and proof may be made by deduction from established results. McFarland 
v. Massachusetts Bonding & Ins. Co. (Tenn.) 

665(5)—-Evidence in suit on accident policy held to sustain finding that death resulted from 
injury caused by accidental means. Evidence in suit on accident policy held to sustain 
finding that deceased was totally and continuously disabled from date of accident. Interna- 
national Travelers Ass’n. v. Bettis. (Tex.) es ; 

665(5)—Question whether insured, suing for accidental injuries, suffered permanent disabil- 
ity was for jury and finding in defendant’s favor was not against evidence. 
Stamford Mutual Life Ins. Ass’n. (Tex.) 

665(5)—Proof that insured was totally and permanently disabled held prima facie sufficient, 
notwithstanding statement that prognosis was indefinite and that insured’s disability ‘“‘may 
be permanent.’’ Evidence held to warrant finding insured was totally and permanently 
disabled within disability clause. State Life Ins. Co. v. Atkins (Tex.) ... 

665(5)—Theory that bursting of blood vessel, resulting in insured’s death, was caused by 
being thrown against wheel of automobile, held mere conjecture, insufficient to support 
recovery on — benefit certificate. Lyon v. Travelers’ Protective Ass’n. (U. S.) . 

(6). Suicide. 

665(6)—Insurer has burden of establishing suicide by preponderance of evidence. Mutual 
Life Ins. Co. of New York et al. v. Raymond et al. (Ark.) 

665(6)—Bad faith of insured under liability policy must be proved and is not inferred from 
friendship with person iniured. Conroy v. Commercial Casualty Co. (Pa.) 

(7). Proof and adjustment of loss. 

665(7)—Evidence warranted jury finding that insured gave notice within ten days after time 
of commencement of disability from sickness. Peerless Casualty Co. v. Daniel. (Ark.) 

665(7)—Evidence held to support findings that statements of value in proofs of loss were not 
willfully false or made to defraud insurers. Pedrotti et al v. American Nat. Fire Ins. Co. 


WEEE so sous a 
665(7)—Insurer’s failure, if any, to receive notice of accident causing death within time 
required, held not injurious to insurer under evidence. Caldwell v. Life & Casualty 
Ins. Co. of Tennessee. (Ga.) . 
665(7)—Evidence sustained finding that insured was incompetent on settlement with insur- 
ance company and return of policy. Intersouthern Life Ins. Co. v. Hughes Committee. 


y. k 
665(7)—Failure to promptly deny liability under policy requiring immediate notice of ac- 
cident, where notice was presented 53 days after accident, held some proof notice was 
not unreasonably delayed. General Acc. Fire & Assur. Corp. Ltd. v. Butler’s Ice 
Cream Factory, Inc. et al. (Tex.) aah aban thr biota auniare 
665(7)—Evidence held insufficient to establish fraud in procurement of releases and cancella- 
tion of insurance policies. Williams v, Penn Mutual Life Ins. Co. (U. S.) 
(8). Estonnel or waiver. 
665(8)—Recovery under life policy prohibiting prior policies held unauthorized under evi- 
dence showing no waiver of condition or knowledge by company officers. National Life 
& Accident Ins. Co. v. Weaver (Ga.) 
665(8)—Verdict for insured alleging filing of proof of loss held not unsupported where evi- 
dence of waiver of proofs was admitted without objection. &tna Ins. Co. v. Waters et 


al 7a. 

665(8)—Evidence held to establish that insurer’s agent reported company’s denial of liability 
= ~ pole —- waiver by company of proof of loss. Staples v. Continental 
ns. Co. y. 
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665(8)—Evidence held insufficient to establish denial of liability constituting waiver of proof 
of loss as condition precedent to action on fire policy. Fidelity Phenix Ins. Co. of New 

rk _v. Vincent. (Ky.) 
665(8)—Evidence held to justify inference of waiver of proof of death of insured, absent more 
than seven years, other than was furnished. Schell v. Metropolitan Life Ins. Co. (Mo.) 
665(8)—Evidence held to show that insurer had no notice that insured had been in _automo- 
mobile accident constituting waiver or estoppel. Hodges v. American National Ins. Co. 


accident constituting waiver or estoppel. Hodges v. American National Ins. Co. (Mo.) 

665(8)—Evidence held sufficient to show waiver of written notice by insurance company as 
to loss resulting from certain hailstorm. Browning v. Springfield Fire & Marine Ins. 
Co. of Springfield, Mass. (Mo.) 

665(8)—-Agent’s statement of belief fire loss will be paid is not waiver of chattel mortgage 
provision but agent’s knowledge of issuance of policy is evidence of waiver. Miller v. 
Eagle Star & British Dominions Ins. Co. (S. C.) . 

665(8)—That substantially all evidence was directed to proving alleged waiver does not pre- 
clude reliance on acknowledgment or receipt contained in policy. Larsen v. Equitable 
Life Assur. Soc. (S. C.) ’ f 

665(8)—Mere proof that person is called adjuster is not sufficient proof of his authority to 
waive proofs of loss, but nature of his duties must be proved. Evidence held insufficient 
to prove alleged adjuster’s agency for company, as respects waiver of proofs of loss un- 
der burglary policy. Brooks v. Fidelity & Deposit Co. of Maryland. (S. D.) ‘ 

665(8)—Evidence supported verdict for insured in action on theft policy covering automobile 
= theory that insurer’s agents waived proofs of loss. Sawyer v. National Fire Ins. 
0. 3, 

665(8)—Evidence held to support finding that insurance agent knew true facts concerning 
insured’s health when policy was delivered. American Nat. Ins. Co. v. Bailey. (Tex.) 

665(8)—Evidence held not to show waiver of provision requiring notice of fire loss. Auto- 
mobile Ins. Co. v. Bridges. (Tex.) pI 

665(8)—Evidence that insurer’s adjuster requested insured to make estimate for purpose of 
payment supported finding that proof of fire loss was waived. Continental Ins. Co. of 
New York v. Nabors et al. (Tex.) " y ; 

665(8)—Evidence held insufficient to show insurer’s custom to give policy holders notice of 
premium notes’ due dates, failure of which would estop suspension for nonpayment. WNa- 
tional Union Fire Ins. Co. v. Pool (Tex.) : : 

665(8)—Evidence held to sustain finding that statements and conduct of adjuster representing 
insurer constituted waiver of timely proof of loss. Continental Ins. Co. v. Fortner. (U. 


665(8)—Where insured sold merchandise damaged by fire before sending proofs of loss, evi- 
dence sustained finding that insurer waived salvage clause provisions. New York Under- 
writers Fire Ins. Co. v. Malham & Co. (U. S.) .. & Soha: ot adic wene skeet ek 

665(8)—Insurer’s request for papers in connection with claim under life policy held not evi- 
dence of waiver of right to claim forfeiture, for nonpayment of premium note. Insurer‘s 
receipt of payment on premium notes after due date was not evidence of waiver of sub- 
sequent forfeiture unless amounting to course of business. International Life Ins. Co. 
v. Morey et al. (U. S.) 

§ 666. AMOUNT OF RECOVERY. 

666—Premiums on life policy which insured was relieved from tendering by insurer’s ac- 
tion, and loan on policy from insurer, should be deducted from amount recoverable on 
insured’s death. Newman v. John Hancock Mut. Life Ins. Co. (Mo.) .. +d has 

666—Rendering judgment against liability insurer in excess of amount actually paid by 
insured under judgment, which amount policy made limit of recovery, held not error 
where insurer wrongfully denied liability. General Acc. Fire & Life Assur. Corp. 
Itd., v. Butler’s Ice Cream Factory, Inc. et al. (Tex.) et eee 

§ 668. QUESTIONS FOR JURY. 

(1). In general. 

668(1)—Proof that car was stolen made prima facie case for recovery under policy and 
shifted burden of excusing liability on insurer; where plaintiff proved all material allega- 
tions of petition against insurer and evidence failed to disclose defense, award of nonsuit 


. 843 


was error. Staten et al v. General Exchange Ins. Corporation of New York (Ga.) ....1030 


668(1)—Insurer, refusing to pay policy to assignee within prescribed time, held not acting 
in good faith as matter of law, because of intent to protect others. American Nat. Ins. 
Co. v. Brantley (Ga.) ... 

668(1)—Refusing to direct verdict for insurer held error where competent evidence was in- 
sufficient for jury. North American Accident Ins. Co. v. Caskey’s Adm’r. (Ky.) ..... 

668(1)—Vexatious refusal to pay fire loss held for jury in absence of pleading and proof 
that deendant was interinsurance company. ‘Thomas v. American Automobile Under- 
writers Agency, Inc. (Mo.) 

668(1)—Questions of vexatious delay and attorneys’ fees held properly submitted to jury 
under evidence in action on fire policy, Hayward v. Globe & Rutgers Fire Ins. Co. 


(Mo. 

668(1)—Undisputed evidence that insured returned accident policy to agent for cancellation 
without having paid first premium held to authorize directed verdict for insurer. Benash 
v. Business Men’s Assurance Co. of America. (U. S.) 

(2). Agency. : : 

668(2)—Whether agent represented both insured and insurer and whether payments of 
premiums by insured to agent were intended to be applied on insurer’s policy held for 
jury. Smith et al. v. Ohio Millers’ Mut. Fire Ins. Co. (Mo.) 
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668(2)—Whether fire insurance adjuster represented all insurers or whether his acts were rati- 
fied by defendant insurer was fact question. New York Underwriters Fire Ins. Co. v. 
Malham & Co. (U. S.) aus 
(4). Avoidance and forfeiture. , 
668(4)—Insured held entitled to recover on fire policy prohibiting other insurance where in- 
surer’s agent knew of outstanding insurance on property when writing policy; insured held 
entitled to recover on policy where insurer’s agent knew of lien on property when writing 
policy; whether insured orally agreed to cancel outstanding insurance when taking fire 
policy held for jury under conflicting evidence; insured under fire insurance policy held 
entitled to recover attorney fees. and damages for bad faith against insurer denying liability 
and refusing to pay; failure of insured to recover full amount sued for under fire policy 
held not to present recovery of attorney fees and damages for bad faith. Atlantic Mut. 
Fite 1d: OO: e. DAGCR, AGO. cise o.0 ‘ . 
668(4)—Directing verdict for defendant in action on employees group life policy, because of 
insured’s discharge, held properly refused. Insured’s discharge held for jury in action on 
emplovees group life policy. Travelers Ins. Co. v. Fox. (Md.) / . 
668(4)—Whether closing of all openings above foundation constituted substantial compliance 
with vacancy permit held under evidence question for jury. Everett v. Patrons & Farm- 
ers Mut. Fire Ins. Co. of Jackson County (Mo.) 3 5 . 
668(4)—Death of insured, while life policy was in force, held for jury. Yates v. New Eng- 
land Mut. Life Ins. Co, (Neb.) 
668(4)—Question whether farmhouse, to which insured living elsewhere returned weekly for 
purpose of inspection, was vacant or unoccupied held for trial court. Schoeneman v. 
Hartford Fire Ins. Co. of Hartford, Conn. (Ore.) . wt 
668(4)—Evidence of insured’s delivery of automobile to garage for repairs held not to raise 
issue of negligence in action on theft policy. Indemnity Co. of America v. Slade. (Tex.) 
5) Title or interest in, possession of, or incumbrance on, property. 
668(5)—Submitting to jury issue of whether house was vacant for ten days prior to fire held 
proper. Meaning of ‘‘vacant and unoccupied” is question of law, but whether building 
was unoccupied at time of loss is question of fact. Westchester Fire Ins. Co. v. Crume. 


of ownership in action on fire policy. Hartford Fire Ins. Co. v. Conway. (Ky.) . 
668(5)—Whether statement that there was ‘‘one payment back” constituted misrepresentation 


or false warranty of title avoiding policy, held for jury. Hubbard v. Ohio Farmers’ Ins. 
Co. siete 
(6). 


668(6)—Whether false statement was knowingly and intentionally made to defraud insurer 


is fact question for jury or trial court. Pedrotti et al v. American Nat. Fire Ins. Co. 
(Cal.) 


issues submitted to jury cannot be reversed on general grounds for new trial. Life and 
Casualty Ins. Co. of Tennessee v. Burkett (Ga.) 


(7). - Health, condition, or habits of insured. 

668(7)—Materiality of false representations by insured as to applications for other insur- 
ance and health held for jury; judgment for plaintiff in suit on life policy involving 
issues submitted to jury cannot be reversed on general grounds for new trial. Life 
and Casualty Ins. Co. of Tennessee v. Burkett (Ga.) : 

668(7)—lIssue of insured’s misrepresentations as to health at time of reinstatement of certi- 
ficate held for jury. Reed _v. Missouri Mut. Ass’n. (Mo.) .........0...-, recey 

688(7)—Whether insured was afflicted at time of issuance and delivery of policy with disease 
causing, or contributing to, her death, is question for jury, unless forclosed by unexplained 
admissions. Whether insured’s failure to disclose that she had been in automobile acci- 
dent was material misrepresentation held question for jury. Whether insured was suffer- 


ing from pernicious anaemia at time policy was issued held for jury. Hodges v. American 
National Ins. Co. (Mo.) , 


668(7)—Whether insured was in goo 


; : d health when life insurance policy was delivered held 
for inrv. American Nat. Ins. Co. v. Bailey. (Tex.) .. 


668(7)—Dangerous condition of tumor on date of life policy ‘so_as to preclude liability 
thereon held for jury. National Life & Accident Ins. Co. v. Taree (Tex.) .......... 
668(7)—Whether insured made fraudulent representation in application for life insurance 


concerning heart disease held for jury. Whether insured at time of application fraudu- 
lently concealed fact that she suffered from varicose ulcer held for jury. Whether insured 
fraudulently concealed fact that she was suffering from pneumonia after application was 
taken held for jury. In action on life insurance policy, whether varicose ulcer was 
disease of character seriously affecting general health of insured and not mere temporary 
indisposition held for jury. Cummings v. Conn. General Life Ins. Co. (Vt.) 
(8), Payment of premiums. 

668(8)—Whether life policy lapsed for 

Life Ins. Co. v. Grose (Ark.) 

668(8)—In action under group life insurance policy, whether employer paid premiums by mis- 
take after employee left employment or with intent to continue insurance held for jury. 
Equitable Life Assurance Society v. McDaniel. (Ky.) ng g 

668(8)—Whether agent represented both insured and insurer and whether payments of 
premiums by insured to agent were intended to be applied on insurer’s policy held for 
jury. Smith et al. v. Ohio Millers’ Mut. Fire Ins. Co. (Mo.) 


668(8)—Lanse of life policy for nonpayment of premiums held for jury. "Yates v. New Eng- 
land Mut. Life Ins. Co. (Neb.) 
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(9). ——— Increase of risk. 
668(9)—In disputed facts, question of increase of risk under fire policy by change in situation 
or circumstances held for jury. Giberson v. York County Mut. Fire Ins. Co. (Me.) 
668(9)—Whether removal of chimney and plaster from vacant building increased hazard 
within fire policy held under evidence for jury. Everett v. Patrons & Farmers Mut. 
Ins. Co. of Jackson County (Mo.) 
(10). Loss and liability of insurer in general. ood . 
668(10)—Whether insured burned oe erty held for jury on conflicting evidence. Bankers 
Fire Ins. Co. v. Williams. (Ark ik) 
668(10)—-Whether fire caused explosion and destruction of insured building or whether ex- 
awe before fire held for jury. Judson v. Manhattan Fire & Marine Ins. Co. 
ic 
668(10)—Insured held to make case for jury within sick benefit policy for time he was con- 
fined in a sanitarium. Luck v. Commonwealth Casualty Co. (Mo.) 
668(10)—Evidence as to loss of automobile before —_ of policy insuring it against 
theft held insufficient for submission to jurv. Matthews v. Southern Fire Ins. Co. (N. C.) 
668(10)—Disability before issuing policy held not within policy _ only on disability 
after making payments for one year; under policy payable only for disability occurring 
after making payments for one year, evidence showing disability for — years hefore 
issuance held demurrable. Clardy v. Grand Lodge of Oklahoma A. O. W. (Okla.)..1150 
668(10)—Whether record owner taking automobile after replevin mee Fig to deprive true 
owners of possession permanently, thus rendering insurance company liable on theft poli- 
ev held for jury. Morris Plan of Rhode Island v. Fireman’s Fund Ins. Co. (R, I.) 195 
668(10)—Insurance company’s liability on theft policy held for jury under evidence of 
conversion of automobile by bailee. Indemnity Co. of America v. Slade, (Tex.) 434 
668(10)—-Evidence as to whether safe had been entered, within poliey insuring against entry 
by force making visible marks, held for jury. C. Kalbitzer Packing Co. v. Travelers In- 
demnity Co. (W. Va.) 207 
(11). Life or accident insurance. 
668 (11)—Conflicting testimony presented jury question whether insured was shot by beneficiary 
in self defense or unlawfully killed, so as to permit recovery by administrator under ac- 
cident policy. Mutual Ben. Health & Accident Co. v. Tilley. (Ark.) 
668(11)—Conclusion that plaintiff made diligent search for insured husband, claimed dead 
by over 7 years’ unexplained absence, held not erroneous, as matter of law, under evi- 
dence. Potter v. Prudential Ins. Co. (Conn.) 
668(11)—Determination of whether death of absentee insured might be presumed to have oc- 
curred within life of policy and before expiration of 7-year period held for jury. Kansas 
City Life Ins. Co. v. Marshall. (Colo.) .. 
668(11)—In action under group life insurance policy, whether employee became disabled during 
employment held for jury. Equitable Life Assurance Society v. McDaniel. (Ky.) 
668(11)—Directed verdict for insurer held error; question whether shooting was accidental be- 
ing for jury under evidence. Davis v. Massachusetts Protective Ass’n. (Ky.) 
668(11)—In action on accident policy, question whether pneumonia or fall from window 
while delirious caused insured’s death held for jury. Pacific Mut. Life Ins. Co. v. 
Cash. (Ky.) . . ° 
668(11)—Whether insured died from operation for cancer held ue for jury in action on 
policy. Hodges v. American National Ins. Co. (Mo.) 
668(11)—Whether insured suffered from total disability held for jury in suit on group pol- 
icy. Hardie v. Metropolitan Life Ins. Co. (Mo.) 
668(11)—Beneficiaries could recover under accident policy, where evidence showed ‘casualty 
caused injuries which could have caused death, though insured might have been _ suffer- 
ing from aneurism; whether insured died from aneurism or injury in automobile acci- 
dert held for jury. Order of United Commercial Travelers of America v. Etchen 
(Ohio) 
668(11)—Question whether insured, suing for accidental injuries, suffered permanent dis- 
ability, was for jury, finding in defendant’s favor was not against evidence. 
Stamford Mutual Life Ins. Ass’n. (Tex.) 
668(11)—Sufficiency of proof of death as condition precedent to action on life policy is for 
court. Metropolitan Life Ins. Co. v. Botto. (Va.) 534 
(12). Suicide. 5 
668(12)—Whether insured committed suicide held for jury under the evidence. Mutual Life 
Ins. Co. of New York et al. v. Raymond et al. (Ark.) 234 
(13). Amount or’ extent of loss. 
668(13)—Total and permanent loss of use of hands within meaning of disability policy 
held for jury. Berset v. New York Life Ins. Co. (Minn.) .. 793 
668(13)—Amount of loss by destruction of bus by fire held for jury. Thomas v. American Au- 
tomobile Underwriters Agency, Inc. (Mo.) 650 
668(13)—-In action on automobile theft policy, weight ‘of evidence and credibility. of witnesses 
as to value were questions for jury. Finn v. Indemnity Co. of America (Mo.) 
668(13)—Insurer was entitled to directed verdict in action on hail insurance policy, where 
evidence failed to show value of crop. Summers v. Automobile Ins. Co. (Neb.) 
668(13)—Issue as to value of insured buildings raised by insured’s testimony as to value 
thereof held for jury. Insurer held not entitled to binding instructions in suit on fire 
policy, where testimony describing buildings justified verdict in some amount. White- 
kettle et al. v. New York Underwriters Ins. Co. (Pa.) 1118 
668(13)—Actual cash value of insured property when destroved held for jury. ‘American Cen- 
tral Ins. Co. of St. Louis, Mo., et al. v. Borschow. (Tex.) 
(14). Notice, proof, and. adjustment of less. 
668(14)—What occurred between adjuster and insured was fact question for jury on con- 
flicting testimony. Bankers Fire Ins. Co. v. Williams. (Ark. 
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668(14)—Whether notice of accidental death 3 days after accident was within ae 
time under policy held question of fact. Caldwell v. Life & Casualty Ins. Co. of 
nessee. (Ga. 

668(14)—Evidence held not. to present issue of fraud inducing ——— settlement of 
claim under accident policy. Continental Casualty Co. v. Simpson. (Tex.) 

668(14)—W hether notice 53 days after accident was unreasonably delayed held for jury in 
suit on liability policy. General Acc. Fire & Life Assur. Corp. Ltd., v. Butler’s Ice 
Cream Factory, Inc. et al. (Tex.) 

(15). Estoppel or waiver. 

668(15)—General affirmative charge for insurer was properly refused, where insured adduced 
some evidence supporting allegation of replication that defendant waived provision avoid- 
ing policy. National Life & Accident Ins. Co. v. Blevins (Ala.) 

668(15)—In action on fire policy covering lumber, violated by maintaining pile of ties near 
tie issue of waiver by accepting risk held for jury. Glens Falls Ins. Co. v. Elliott. 


y.) 

668(15)__Under scintilla rule, insured held entitled to have submitted to jury question whether 
insurer unconditionally demanded payment of premium note after default in paying install- 
ment. Staples v. Continental Ins. Co. (Ky.) 

668(15)—Whether insurer mailed insured’s note for fire insurance premium back to insured 
held for jury. Hawes v. American Central Ins. Co. of St. Louis (Mo.) 

668(15)—Whether liability insurer’s attorney conducting defense waived insured’s nonco- 
operation by continuing defense after —— testified differently than his writen —— 
held at best question in fact; “waiver”. Solomon v. Preferred Accident Ins, Co. of 
York, €N, ¥. 

668(15)—Time at which rider had been attached to fire policy permitting vacancy without loss 
of insurance held for jury on conflicting evidence. Hardy v. Millers Mut. Fire Ins. 
Ass’n. of Illinois. (Pa.) 

668(15)—Evidence held sufficient to require submission is issue whether company waived 
ae wr clause of fire policy. Miller v. Eagle Star & British Dominions Ins. " 


668(15)—Waiver of accident policy requirements respecting notice is for trier of fact. Jenn- 
ings v. Clover Leaf Life & Casualty Co. et al. <)> 

668(15)—Whether insurer waived mghts under clause of é& policy regarding incumbrances 
held for jury. Cockfield v. Firemens Ins. Co. (S. 

668(15)—Evidence of insurer’s waiver of right to claim athe for failure to pay premium 
— riey insufficient for submission to jury. International Life Ins. Co. v. Morey et al. 


668(15)—Credibility of ‘evidence that agreement permitting additional insurance had been 
indorsed on lost policies was for jury. First Nat. Bank of Wagener, Ss. C. v. Glens 
Falls Ins. Co. of Glens Falls, N. Y. (U 


§ 669. INSTRUCTIONS. 
(1). In general. 
669(1)—Evidence that insurer retained fire insurance premium note, although claiming 
there was no insurance contract justified instructions regarding vexatious refusal to pay 
loss. Hawes v. American Central Ins. Co. of St. Louis (Mo.) 
(4). Avoidance and forfeiture. 
669(4)—Court instructing jury to find for insured, unless still was installed or operated 
in insured building, with knowledge or by means within control, of insured, should have 
told jury what would be means within his control under evidence. As operation of 
still in insured building increased hazard, words, “which increased the hazard, * 
if you find the hazard was so increased,’ should be omitted from instruction on retrial. 
Colker v. Connecticut Fire Ins. Co. (Ky.) 
669(4)—Refusal of instruction to find for employees group life insurer, if insured was dis- 
charged, held eroneous, in absence of evidence of disability. Instruction to find for insur- 
er, if insured was not disabled within exception of employee's group life policy at time of 
alleged discharge, held misleading in omitting word ‘‘wholly’” before ‘“‘disabled.” Trav- 
elers Ins. Co. of uarerord, Conn. vy, Pox. CML) oo. essen ee 
(5). ——— Title or interest in property. 
669 (5) bicadiehos not requiring finding in action on fire policy that insured owned prop- 
erty at time of fire was erroneous. Hayward v. Globe & Rutgers Fire Ins. Co. (Mo.) 
—— Health, or conditions or habits of insured. 
669(7)—Instruction submitting’ insurer’s defense of failure to disclose “‘disease’’ of tumor when 
oo = alleged “operation” for tumor held error. Hodges v. American National Ins. 
(Mo. oe ae 
(9). Estoppel or waiver as to avoidance or forfeiture. 
6000s taecabilieee to find for defendant insurer, if jury found certain facts, held properly 
modified by adding; “‘unless you find that defendant waived said provisions.”” Bankers Fire 
Ins. Co. v. Williams. (Ark.) 
669(9)—Instruction in action on fire policy that incumbrance on truck was no defense if 
broker told insurance company thereof held not misleading. Keeley v. Indemnity Co. 
of America. (Mo.) 


(10). Loss of property or indemnity and cause thereof. 
669(10)—Instruction that a proof or delivery of automobile to garage and that car was 
missing on return therefor was prima facie evidence of theft held erroneous, as expres- 
sion of opinion. Instruction expressing opinion of trial judge as to weight to be given 
certain facts is erroneous. Export Ins. Co. v. Royster et al (Ark.) 
(11). Death of or injury to person insured and cause thereof. 
669(11)—Instruction authorizing recovery, unless insured died of ‘“‘same attack” of disease 
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he had when policy was issued, held erroneous as misleading. Rucker v. National Life 
& Acc. Ins. &. (Mo.) 
(12). Extent of loss and liability of insurer. 
668(12)—Instruction permitting disability payments while insured was disabled from accident 
and partial disability while unable to perform important daily duties of occupation held 
not erroneous. Metropolitan Life Ins. Co. v. Stanley (Ky.) 
(13). Notice, proofs, and adjustment of loss. 
669(13)—Instruction relative to appraisement, following exact language of policies, held not 
erroneous. Davenport v. National Reserve Ins. Co. (Cal.) 
669(13)—Instruction that insured could recover, if making proof of loss according to adjuster’s 
instructions based on pleadings, held proper. Home Ins. Co. of New York v. Porter et al 


670—Finding on special issue that settlement was induced by overreaching pressure, threats, 
and undue influence held in irreconcilable conflict with finding that insured was able to 
exercise own judgment. Southern Surety Co. v. Solomon. (Tex.) 

$ 672. JUDGMENT. rire 

672—Judgment should not have awarded insured sums not then due under disability clause 
nor undertaken to retain jurisdiction. State Life Ins. Co. v. Atkins (Tex.) 

§ 675. COSTS AND ATTORNEY’S FEES. : : . 

675—Allowance of $350 attorney’s fee to plaintiff recovering judgment for $2,200 on fire in- 
surance policies held not excessive. Bankers Fire Ins. Co. v. Williams. (Ark.) 


XIX. Reinsurance. 

§ 677. .THE CONTRACT IN GENERAL. 

§ 679 CONSTRUCTION AND OPERATION. , f . 

679—Reinsurance is contract between direct insurer and reinsurer to which insured is not 
party and which does not obligate reinsurer to insurer. Contract of reinsurance is one 
of indemnity against loss on account of outstanding insurance contract. Baltica Ins, 
Co. v. Carr. (Iill.) ! . yeaa ‘ 

679—Contracts of reinsurance covering marine risk held to indemnify against liability rendering 
reinsurers liable as garnishees in suit on policy for loss. Home Ins. Co. v. Dick 


(Tex.) 


XX. Mutual Benefit Insurance. 

(A) CORPORATIONS AND ASSOCIATIONS. 

§ 687. NATURE AND STATUS IN GENERAL, 

687—Proof that defendant was fraternal benefit association held sufficient and certificate was 
not regular insurance policy though member paid $11 annually. Smith v. Travelers’ 
Protective Ass’n of America. (Mo. ; 

$ 697. SUPERIOR, SUBORDINATE, AND AFFILIATED BODIES. 

697—Local’s sick benefit fund’s constitute trust for members, and without special agreement 
parent body cannot take funds of local’s involuntary dissolution. Where charter or by- 
law provides for hearing before local is dissolved and its property forfeited, forfeiture 
is by contract and not without due process. Rule that one claiming right to deprive an- 
other of property without opportunity to defend must show consent applies to forfei- 
ture of local’s funds. Burden of proving contract authorizes forfeiture of subordinate 
body’s funds to supreme body is on one asserting it. Requirement that local voluntarily 
dissolved surrender effects to grand lodge held not to relate to sick benefit funds. Rule 
that funds raised by local for general purposes of parent organization cannot be diverted 
held inapplicable to sick benefit fund. Scott v. Donahue et al (Cal.) 

§ 700. INSOLVENCY AND DISSOLUTION. 

§ 705. —— CONSOLIDATION. 

705—Provision of policy waiving premiums or assessment’s during insanity held valid and 
binding on company taking over membership. Insured, obtaining new policy after mer- 
ger held not thereby estopped from claiming under original contract. American Ins. 
Union v. Rowland (Ark.) 


(B) THE CONTRACT IN GENERAL. 
§ 712. WHAT LAW GOVERNS. ; 
712—Benefit certificate and acts of parties thereunder must be interpreted in accordance with 
laws of state pursuant to agreement of parties. Brotherhood of Railroad Trainmen v. 
pS ere er” : 
§ 714. FORM AND REQUISITES OF CER ] \ I 
714—Supreme master of fraternal benefit society had no authority to insure life of mem- 
ber by parol without issuance of written policy code. Grand United Order of Eagles, 
E. B. S. T., etc., v. Workman. (Ala.) .. we 
§ 715. APPLICATION AS PART OF CONTRACT. ; ‘ 
715—Contract of beneficiary society includes statutes of state chartering society, charter, con- 
stitution, laws of society, and certificate and speication. The Maccabees v. Stone. (Colo.) 
716. CHARTER OR ARTICLES OF INCORPORATION AS PART OF CONTRACT. 
16—Contract of beneficiary society includes statutes of state chartering society, charter, con- 
stitution, laws of society, and certificate and application. The Maccabees v. Stone. (Colo) 
717. CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT. 
718. —— EXISTING PROVISIONS. 
18—Contract of beneficiary society includes statutes of state chartering society, charter, con- 
stitution, laws of society and certificate and application. The Maccabees v. Stone. (Colo.) 
717. CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT. 
719 ——- SUBSEQUENT PROVISIONS OR AMENDMENTS. 
4). Changing amount of benefits. 
19(4)—By-law of benefit society cutting down amount payable under certificate passed prior 
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to insurer’s presumed death, held invalid as to beneficiary. Knack v. Supreme Council of 
Royal Arcanum. (N. Y.) 

$ 723. MISREPRESENTATION, FRAUD, OR BREACH OF WARRANTY. 

(6). Statements as to medical attendance. 

723(6)—Assured, for whom daughter called physician to treat constipation held not to have 
falsely warranted that she had never consulted physician. Novak v. Brotherhood of 
American Yeomen. (N. Y. I.) ; . 

723(6)—If insured’s answers to questions in application, made part of fe peter, are 
warranted true, their materiality is not issuable; if answers, even in good fait » to ques- 
tions in application for life policy warranted to be true, are false, policy is forfeited; 
misrepresentation in application as to having been treated for influenza held to prevent 
recovery under fraternal life policy. Shamblen v. Modern Woodmen of America. 


Misrepresentation, breach of warranty, or fraud. : : 
724(2)—Fraternal society held not estopped to contest life policy because of subordinate agent’s 
knowledge of actual conditions misrepresented in application. Shamblen v. Modern 
men of America. (W. Va.) 
§ 725. — AND REFORMATION. 


(2). : 

725(2)—Judgment that insured did not die on certain date held res judicata in subsequent 
action based on seven years’ disappearance. Minnis v. Equitable Life Assur. Soc. of 
United States. (Cal.) . 

(D) FORFEITURE OR SUSPENSION. 

§ 749. NONPAYMENT OF DUES OR ASSESSMENTS. 

3 733. a SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FORFEIT- 


(1). In general. 
753(1)—Payment or assessments and dues by camp clerk of fraternal society out of own 
funds, in member’s behalf, could not avail beneficiary in collection of insurance, where 
———— from nonpayment. Chasson v. Sovereign Camp of Woodmen of the 
orld. (Me. Bh aah oie alam as 
§ 754 —— EXCUSES FOR NONPAYMENT. 
754—Provision of policy waiving premiums or assessments during insanity held valid and 
binding on company taking over membership. American Ins. Union v. Rowland. (Ark.) 
S755, 7 ik =, ee AFFECTING RIGHT OF FORFEITURE. 
. In general. 
755(1)-——Repeal of by-laws permitting suspension in case of insured’s disappearance held aban- 
donment by insurer of proceeding in connection with such suspension. Knack v. Supreme 
Council of Royal Arcanum. (N. Y. 
755(1)—Fraternal insurance association is subject to principles of equitable estoppel. 
Home Ins. Co. v. Montgomery. (Tex.) 
(2). Powers of officers and agents. 1. 
755(2)—Insurer held bound by soliciting agents’ statements as to custom of notifying assured 
before forfeiture for nonpayment of dues and time covered by dues paid. Wichita Home 
Ins. Co. v. Montgomery. (Tex.) 
(3). Demand acceptance, and retention of assessments. ‘ 
755(3)—Fraternal society could not be held to have waived member’s suspension for nonpay- 
ment by accepting payment after member’s death in ignorance thereof. Fraternal society’s 
acceptance of dues and assessments from one other than member after member’s death 
_ not waiver of suspension. Chasson v. Sovereign Camp of Woodmen of the World. 
(Me.) 
Demand, acceptance and retention of assessments. ‘ 
755(3)—Failure to suspend insured for nearly six years after knowledge of disappearance and 
‘acceptance of dues. held waiver of right to suspend. Knack v. Supreme Council of Royal 
Arcanum. (N. Y.) . a 
(4). Cwretom and course of dealing. 
755(4)—Insurer held omees by custom and agent’s statements as to notice of forfeiture 
and period covered by dues paid to defeat recovery on life policy for nonpayment of dues. 
Insurer or authorized agent by customary dealings inducing belief that punctual payment 
of premiums will not be insisted on, waives forfeiture. Wichita Home Ins. Co. v. 
Montgomery. (Tex.) as 
§ 758. REINSTATEMENT. 
$ 763. WAIVER.OF OBJECTIONS. 
763—Insurer’s recorder, telling insured in default it would be satisfactory to pay assessment 
followine week, did not waive other requirements for reinstatement. 
Pretorians v. Griffin (Miss.) Se ee ays os » OST 
§ 765. RrMEDIES FOR RELIEF AGAINST FORFEITURE. 
765—Complaint against beneficiary association based on increase in rates in violation of vested 
contract rights must show terms of contract. Complaint to restrain forfeiture for not 
paying increased premiums, not setting forth charter and laws constituting insurance con- 
tract, failed to state case. Deficiency in complaint adequately to present terms of insurance 
contract involved cannot be supplied by conclusions or plaintiff’s construction of contract. 
Insured seeking to compel acceptance, of old premium and restrain forfeiture for not pay- 
ing increased premium may seek legal relief by way of damages. The Maccabees v. 
Stone. (Colo.) = ; ; : 
E) BENEFICIARIES AND BENEFITS. 
768. PERSONS WHO MAY BE BENEFICIARIES. 
770. STATUTORY PROVISIONS. 
70—Assignee under fraternal benefit certificate could recover notwithstanding statute exclud- 
ing her from permitted beneficiaries enacted before assignment but after inception of cer- 
tificate. Mosaic Templars of America v. Miller. (Ark.) 
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770—Designation of woman living with insured as beneficiary held unauthorized by statute 
or bylaws. Electrical Workers’ Benefit Ass’n v. Brown. (D A 
§ 771. —— PROVISIONS OF CHARTER OR BY-LAWS. 
771—Designation of woman living with insured as beneficiary held unauthorized by statute 
or by-laws. Electrical Workers’ Benefit Ass’n v. Brown. (D. C.) ... 
777. INVALID OR INEFFECTIVE DESIGNATION. 
—Rights of insured’s wife and illegally designated beneficiary held not affected by benefit 
association’s interpleader; fund going to persons entitled under statute and by-laws. 
Electrical Workers Benefit Ass’n v. Brown. (D. C.) ‘ énéten ; 
§ 779. CHANGE OF BENEFICIARY. 
§ 783. —— VESTED INTEREST OF BENEFICIARY. : 
783—Beneficiary in fraternal benefit certificate has no vested interest therein. Interest of 
beneficiary vests immediately on insured’s death. Brotherhood of Railroad Trainmen v. 
Adams et al. (Mo.) . has sta see ibe 3 
§ 784. MODE OF CHANGING DESIGNATION. 
(1). In general. 
784(1)—Change of beneficiary must be made in compliance with by-laws of order, in absence 
of circumstances preventing change in such manner. Insured’s attempted change of 
beneficiary several years before death without complying with by-laws held invalid. 
Brotherhood of Railroad Trainmen v. Adams et al. (Mo.) 
(2). Death of member before change is completed. 
784(2)—Where insured may redesignate beneficiary procedure therefor prescribed by fraternal 
insurer’s by-laws may be waived by insurer; fraternal insurer’s retention of papers and fee 
for attempted change of beneficiary of policy and admission of liability held waiver of 
procedure required by by-laws; original beneficiary of life policy cannot take advantage of 
irregularities in attempted change of beneficiary waived by fraternal insurer; uity will 
complete beneficiary change attempted in good faith, but incomplete at insured’s death. 
Richie v. Richie et al. (Okla.) .. 
(6.).. Who may make objections. 
784(6)—Where insured may redesignate beneficiary procedure therefor prescribed by fraternal 
insurer’s by-laws may be waived by insurer; fraternal insurer’s retention of papers and 
fee for attempted change of beneficiary of policy and admission of liability held waiver of 
procedure required by by-laws; original beneficiary of life policy cannot take advantage of 
irregularities in attempted change of beneficiary waived by fraternal insurer; equity will 
complete beneficiary change attempted in good faith, but incomplete at insured’s death. 
Richie v. Richie et al. (Okla.) .. ite Sr ant 4 tea soa 
(7). Estoppel and waiver as to mode of change. 
784(7)—Provisions of by-laws relative to change of beneficiary may be waived by association. 
Fraternal association by voluntarily depositing fund in court and disclaiming interest 
could not, by waiver, destroy rights of either claimant. Brotherhood of Railroad Train- 
men v. Adams et al. (Mo.) to 
784(7)—Where insured may redesignate beneficiary, procedure therefor prescribed by fraternal 
insurer’s by-laws may be waived by insurer; fraternal insurer’s retention of papers and fee 
for attempted change of beneficiary of policy and admission of liability held waiver of 
procedure required by by-laws; original beneficiary of life policy cannot take advantage of 
irregularities in attempted change of beneficiary waived by fraternal insurer; equity will 
complete beneficiary change, attempted in good faith, but incomplete at insured’s death. 
Richie v. Richie et al. (Okla. 
§ 791. AMOUNT OF BENEFITS. 
(1). Death benefits. 
791(1)—Mutual insurance association certificate of constitution, providing for maximum pay- 
ment on death, held contract to pay such maximum. That mutual insurance association 
stated amount payable on death as “relief”? held immaterial on insurance liability. Am- 
erican Citizens Labor & Protective Institution v. Bandy. (Tex.) 
792. ADJUSTMENT OF LOSS. 
92—Beneficiary’s acceptance of check not induced by fraud, reciting full settlement from in- 
surer denying liability, held accord and satisfaction. United Friends of America v. Wal- 
ker et al. (Ark.) 
§ 793. RIGHTS OF BENEFICIARIES TO PROCEEDS. 
793—Beneficiary’s right to recover is contractual, depending on terms of contract of insurance 
and fulfillment thereof. Chasson v. Sovereign Camp of Woodmen of the World. (Me.) 
793—Divorced wife held not entitled to recover as beneficiary under certificate issued by fra- 
ternal society. Morris v. Protected Home Circle of Sharon, Pa. (Mich.) ty 
793—Fraternal benficiary association certificate speaks with reierence to conditions existing 
at time of member’s death. Divorced wife, named as beneficiary of member in fraternal 
beneficiary association certificate could not enforce payment of death benefits. Smith v. 
Travelers’ Protective Ass’n of America. (Mo.) a 7 a ; 
798—Payment by national benefit society to treasurer of local camp held not payment to bene- 
ficiary of deceased member. Dietrich v. National Camp, Patriotic Order of America 


8 
777 


§ 


799—Recovery on insurance certificate entitled plaintiff to 6 per cent interest on amount found 
due from date due as matter of law. 
Bandy. (Tex.) 

(F) ACTIONS FOR B 


§ 803. PROVISIONS OF CHARTER, BY-LAWS, OR CERTIFICATE OF MEMBER- 
SHIP. 
§ 805. —— RESORT TO COURTS FOR SETTLEMENT OF DISPUTES. 


(1). In general. a ee F 4 ; 
805(1)—Benefit corporation’s law requiring arbitration of rejected claim held applicable, 
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where claim was allowed and check drawn therefor. Dietrich v. National Camp Patriotic 
Order of America (N. J.) 
§ 811. VENUE. 
811--Cause of a.tion on beneficial interest certificate arose in part in county of holder’s death 
permitting suit thereon in such county against unincorporated association. Mutual benefit 
insurance organization operating under declaration of trust constitutes “unincorporated as- 
sociation’” under venue statute. Mutual benefit association operating under declaration of 
trust held not, “life insurance company” within statute authorizing suit where policy- 
holder or beneficiary resides. Evidence showing acceptance of certificate on county where 
suit ticreon was brought held to sustain denial of privilege claimed by mutual benefit as- 
sociation. Union Trust Estate v. Orr et al. (Tex.) : 
§ 13. PARTIES. 
813-——-Contract between national and local organization held for benefit of members and 
beneficiaries, and could be sued on by administrator, of deceased member. Dietrich v. 
National Camp Patriotic Order of America N. J.) 
§ 814. PROCESS AND APPEARANCE. 
814— a benefit society’s appointment of insurance commissioner as agent, to be served 
wit process, 
esters. (Colo.) ‘5 ‘ f .. 1046 
§ 815. PLEADING. 
(1). Declaration, complaint, or petition. 
815(1)—Complaint in action on insurance certificate need not allege that premiums, dues, and 
assessments were paid as and when due. Sovereign Camp W. O. W. v. Gay. (Ala.) 458 
(4). Issues, proof, and variance. 
815(4)—Allegation that insured was in good standing at time of his death must be proved. 
Sovereign Camp W. O. W. v. Gay. (Ala.) . «+ 458 
815(4)—-In action against mutual insurance as.ociation for death payment stated in certificate 
not to exceed certain sum, burden was on association claiming less sum due to plead and 
prove it. American Citizens Labor & Protective Institution vy. Bandy. (Tex.) 
§ 816. EVIDENCE. 
§ 817. —— PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. : 
817(1)—-Burden was on defendant to show that proof of insured’s death was not made in 
accordance with by-laws. Sovereign Camp, W. O. W. v. Gay. (Ala.) 45% 
(2). Matters of avoidance or fastcteare. ‘ 
817(2)—In action on insurance certificate, evidence showed prima facie that deceased was 
member in good standing and cast on defendant burden of showing dues were not paid, 
resulting in suspension. Sovereign Camp W. O. W. v. Gay. (Ala.) .. . 458 
$17(2)—Insurer asserting forfeiture of policy for nonpayment of assessment must show due 
levy and notice thereof. Notice of assessment may be proved by custom of insurer’s 
mailing official, but must be shown to have been properly stamped and received by postal 
authorities. Wichita Home Ins. Co. v. Montgomery. (Tex.) ... 287 
817(2)—In suit on benefit certificate society had burden of showing n a ul 
when he joined. National Grand Lodge, Loyal Friends of America. Benev. Ass’n v. Wilson 
(Tex.) al RAE 525 
§ $818. —— ADMISSIBILITY. 
(1). In general. 
818(1)—Evidence showing insured’s age was erroneously stated in policy held admissible, where 
are at issuance of policy determined amount of recovery. Clark v. Imperial Council of 
Jugamos. (Ark.) ; 
(2). Misrepresentation, 
818(2)—Testimony as to calling physician because assured complained of constipation held 
admissible of offset inference of consultation with physician within warranties to con- 
trary. Novak v. Brotherhood of American Yeoman. (N. Y.) 
(3). Forfeiture of certificate. ’ 
$18(3)—Admission of testimony of assured’s brother that he would have paid assessments had 
he known of them held not reversible error, in absence of showing that assured would not 
have paid them if notified. Wichita Home Ins. Co. v. Montgomery. (Tex.) 
§ 819. —— WEIGHT AND SUFFICIENCY. 
(1). In general. 
819(1)—Generally, where plaintiff offers insurance certificate in evidence and shows that per- 
son to whom it was issued died prior to suit filed and that proof of death was furnished 
insurer in accordance with contract, this makes prima facie case. Sovereign Camp W. O. 
We. ¥, Gag. GABBA) .<<02 0 a : Peete et a e 
819(1)—Evidence held to show that defendant was fraternal benefit society, within statute 
requiring service on insurance commissioner. Galligan v. Independent Order of For- 
esters. (Colo.) pane ie 
819(1)-—Evidence held to support finding of amount due on mutual insurance association life 
certificate. American Citizens Labor & Protective Institution v. Bandy. (Tex.) 
(2). Matters of avoidance or forfeiture. 
819(2)—In action on insurance certificate, evidence showing prima facie that deceased was 
member im good standing, and cast on defendant burden of showing dues were not paid, 
resulting in suspension. Sovereign Camp W. O. W. v. Gay. (Ala.) : 
819(2)—Evidence held to show such nonpayment of dues and assessments to fraternal society 
as to have resulted in member’s suspension. Chasson v. Sovereign Camp of Woodmen of 
the World. (Me.) . eats 
819(2)—Denial of prior membership insurance held con- 
clusively shown to have been knowingly untrue and material. Grand Lodge, Brotherhood 
of Railroad Trainmen, v. Creller. (Tex.) 
819(2)——In suit on benefit certificate, evidence held 
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sis when he joined. National Grand Lodge, Loyal Frinds of America Beney. Ass’n v. 
Wilson. (Tex.) 
(4). Death or injury and cause thereof. 

819(4)—Provision for liability only on positive proof of death does not exclude proof of 
death by circumstantial evidence. DeVore-Norton v. Brotherhood of Locomotive Firemen 
and Enginemen (Okla.) 

§ 824. CONDUCT IN GENERAL. 

§ 825. —— QUESTIONS FOR JURY. 

(2). Avoidance or forfeiture. 

825(2)—Whether premium on insurance certificate was paid within proper time held for jury. 
Sovereign Camp W. O. W. v. Gay. (Ala.) 

825(2)—Retusal to instruct verdict for insurer, if insured misrepresented age, held proper 
as not supported by evidence. In suit on life policy, where only defense of misrepre- 
sentation was not sustained directed verdict for beneficiary was proper. Supreme Lodge 
Woodmen of Union of the United States v. Montgomery (Ark.) 

825(2)—Assured, speaking only Polish, held not to have consulted English-speaking physician, 
called by daughters as matter of law. Novak v. Brotherhood of American Yeomen 
(N. Y.) wy 

825(2)—Evidence did not establish as matter of law that member of benevolent society ‘had 

tuberculosis at time he was received. National Grand Lodge, Loyal Friends of America, 
Benev. Ass’n. v. Wilson. (Tex.) 

825(2)—Whether notice of assessment was mailed to assured held for jury. Insurer’s custom 
to notify policy holders before forfeiting policy for nonpayment of dues and assured’s 
knowledge thereof held for jury. Wichita Home Ins. Co. v. Montgomery. (Tex.) 





